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Foreword

In June 1998 the International Labour Conferenceptatl a Declaration on Fundamental
Principles and Rights at Work and its Follow-upttbbligates member States to respect, promote and
realize freedom of association and the right tdective bargaining, the elimination of all forms of
forced or compulsory labour, the effective aboliti@f child labour, and the elimination of
discrimination in respect of employment and occigpet The InFocus Programme on Promoting the
Declaration is responsible for the reporting processes ankinteal cooperation activities associated
with the Declaration; and it carries out awarenessing, advocacy and knowledge functions — of
which this Working Paper is an example. Working étapare meant to stimulate discussion of the
guestions covered by the Declaration. They expfessviews of the author, which are not necessarily
those of the ILO.

The ILO’s 2005 Global ReporA Global Alliance against Forced Labquitrew much
needed attention to the concerns of traffickingféyced labour purposes in Europe and other
industrialized countries. Moreover, it pinpointedot major problems that impede more
effective action against forced labour. First, widry few exceptions, forced labour is not
defined in any detail in national legislation, makiit difficult for law enforcement agents to
identify and prosecute the offence. Second, antbimsequence of this, there have been very
few prosecutions for forced labour offences invield.

These are the challenges that Rohit Malpani Hentap in a meticulously researched
and clearly argued discussion paper. With numecage examples of law and judicial practice
from Europe, and some other countries, he paingghkireviews the present gaps in
identification and prosecution of trafficking faorted labour cases, as well as deficiencies in
approaches to prevention and to compensation ferathuses suffered by the victims of
trafficking. He takes as his starting point somencapts and provisions of the Palermo
Trafficking Protocol — with a particular focus ohet concept of “abuse of vulnerability” —
arguing that these need to be articulated carefnliyational legislation if they are to lead to
more effective law enforcement and protection affitked victims. Mr. Malpani also makes a
significant contribution to the law and policy dédson anti-trafficking, by considering the
key role of labour and employment law and institng. Vital concerns include the role of
employment tribunals, the legal oversight of woekmits, and the linkages between forced
labour and inadequate subcontracting practices. problems, as well as examples of good
practices, are clearly illustrated through speafises from a range of Central, East and West
European countries.

The paper was prepared as part of an ILO prdjeetnced by the European Union and
the Government of the United Kingdom, for capaditylding on forced labour and human
trafficking in Europe. This project, involving a miber of “source” and “destination” countries
between Eastern and Western Europe, aims to enhmimmal capacities to tackle forced
labour exploitation in different ways. It has cexhtnetworks among police and labour
inspectors in both source and destination counttidsas drafted best practice guidelines on
means to address the forced labour dimensions wiahutrafficking. And it has sought to
improve legislation and monitoring systems on gav@mployment agencies.

As this innovative project draws to an end in @06, we are pleased to publish this
high quality discussion paper. We trust that it \wé of practical value, not only in Europe, but

The text of the Declaration is available on théofwing web sitehttp://www.ilo.org/declaration
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in so many other countries where trafficking forttbeexual and labour exploitation has
become one of the most burning problems of moderest

| am grateful to Rohit Malpani, and to Beate Andrés her supervision of his work.
Thanks are also extended to Anne Pawletta who rngglertant contributions to this paper.

Roger Plant
Head, Special Action Programme to Combat Forceauab
InFocus Programme on Promoting the Declaration
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EXECUTIVE SUMMARY

This paper aims to examine recent trends in Europlee fast-changing legal landscape to prevent and
prosecute trafficking for forced labour exploitatiand to protect and compensate victims of forced
labour exploitation. The relevant information tltauld be reviewed and the evidence that was relied
upon was qualitative and of a limited nature, angst all conclusions and suggestions are onlyirsgart
points for further investigation and testing by erth Evidence was chosen selectively from various
countries to demonstrate certain trends, but noemgénconclusions should be made about the
programmes to combat trafficking for forced labaxploitation in any one country. Instead, the
examples should service as guidance to analogemfspsituations when analysing the same laws in a
specific country. The paper covers several diffegeas of law to provide a comprehensive review.
This includes an examination of:

. Penal laws criminalizing trafficking for forced lalr exploitation, and an examination of how
these laws have been implemented in practice bgwéw limited case law focusing on non-
sex cases;

. Rogatory mechanisms, and how their functioningca$f¢he success of prosecutions for forced
labour;

. Protection measures for victims of trafficking tlling detection or escape;

. Compensation measures for trafficking victims;

. Immigration laws, and particularly how these lavifeet the status of migrant workers most
likely to be trafficked;

. Employment tribunals, and to what extent they a@essible to trafficking victims of labour
exploitation;

. Work permits, the restrictions attached to worknpé&s, and the consequences of these
restrictions; and

. Supply chains, and how governments have attemptagdulate and prevent forced labour

abuses in the supply chain.

Furthermore, throughout this examination, intewral, human rights and regional standards governing
each of these areas of law are fully explained @etl as a comparison with legislative standards and
practice within countries. Also, comparisons arawdr with law and practice in the United States to
provide a useful reference point of an approachdfian differs from common practice in Europe.

Summary of findings

Penal laws punishing trafficking in persons acréasope mostly adopt the definition of trafficking i
persons provided in the Palermo Protocol. One nwjortcoming of this approach is that these penal
laws fail to resolve certain ambiguities that existhe Palermo Protocol definition, particularty its

use of the term *abuse of vulnerability’. Countridsit have adopted this term without resolving its
ambiguity have struggled to apply the concept ctestly, and the ambiguity leaves judges with too
much discretion to exculpate traffickers guilty wblating relevant penal laws. Current attempts to
define abuse of vulnerability specifically are amprovement but are not adequate because they either
exclude too many forms of vulnerability from a aéton, fail to provide judges with a standard to
evaluate whether a trafficker’'s actions constifoteed labour exploitation or do not criminalizetedn
illegal acts that are prima facie evidence of fdré@bour exploitation. Definitions of forced labour
exploitation that specify multiple forms of vulnéiity, that criminalize specific acts that abuse t
vulnerability of a victim, or that provide an objee standard for judges to measure whether an act
constitutes forced labour exploitation are the hegiroaches to define abuse of vulnerability.

Besides different approaches to defining ‘abuseubderability’, countries across Europe have define
the term ‘forced labour’ differently. While the IL@efinition of forced labour under Convention N8. 2
defines forced labour as all work or services of@diunder menace of penalty, some countries have
chosen to define forced labour differently. In patar, countries have determined that they may
effectively prosecute by defining forced labour lexation as any labour and services contrary to
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human dignity. Furthermore, some countries haviseevtheir penal code definition of trafficking for
labour exploitation so as to not require the victorhave been coerced by the offending party. This
makes it difficult to distinguish substandard labénom forced labour exploitation since it becomes
unclear whether the victim was working involuntarir was merely exploited for sub-par wages and
benefits.

Finally, many source countries for victims of tiaking are becoming transit and destination coastri
however, many country penal codes do not refleesghchanges adequately, and countries should
revise their penal codes in line with obligatiomsier international law.

Efforts to prosecute traffickers for forced lab@xploitation in both source and destination coestri
across Europe has been hindered or halted by theefaf the rogatory process, which seeks to
facilitate the exchange of information between twaontries. Although there are multiple internationa
conventions that either obligate States to exchamfgemation and evidence efficiently and rapidby,
which create mechanisms to facilitate the exchasfgmformation and facilitate cooperation, many
countries in Europe are struggling to use the m®qaroperly. Since most trafficking crimes are
transnational and evidence from the other coustigften essential to proving the crime, improvemment
to the rogatory process would enable prosecutgpsinish traffickers more effectively.

To adhere to international human rights standacteearning trafficking in persons, countries should
institute victim protection measures and ensurd thetims can obtain compensation. Although
international human rights standards obligate aesto provide protection to victims of trafficign
even if they do not agree to cooperate, most cmsnin Europe only grant a residence permit in
exchange for cooperation with the authorities. emnore, some evidence demonstrates that countries
do not honour the reflection periods granted tfiitking victims by pressuring victims to immediste
cooperate. Evidence suggests that countries alsp detims of forced labour exploitation use of
victim protection measures, and many victims o€éakr labour exploitation may not be able to exercise
their basic rights because of overzealous use afigmation laws where victims are immediately
deported. Compensation measures in most coumakgle the right of trafficking victims to file i
charges simultaneously with criminal charges focéd labour exploitation; however, some evidence
shows that civil complaints are not necessariledil thus denying victims of trafficking the
compensation they deserve. Victim compensation Jutelsigned to provide victims of crime with
compensation are limited in scope, and would mosxkgiude victims of forced labour exploitation
since the individual must have suffered an interaticact of violence, which is less frequent in &mic
labour exploitation.

Immigration laws may also prevent many victims ofced labour exploitation from accessing
employment tribunals, which would then provide gpartunity to contest their exploitation, which
may or may not be coercive. However, many irregutégrants are fearful of deportation, have no
knowledge of employment tribunals or are unableségure expertise or assistance to use these
tribunals.

When States have attempted to intervene to redlemali migration and prevent exploitation, the
programmes designed to manage migration actually imstitutionalize forced labour exploitation.
Some countries examined have designed work penmiframmes that bind a migrant to one employer,
and provide no real and acceptable alternative dikiwg solely for that employer. If the migrant is
exploited, his/her only option is loss of work pérmand return. This has led employers to coerce
migrant workers into working for long hours at dstandard wage. Work permits should not be tied to
one employer, and migrants should not have to jelimmtheir status as a legal worker in a destnati
country because they seek to change their joblargrisk.

Besides needing to regulate the distribution ardaisvork permits, law enforcement officials need t
also exercise greater regulatory control and ogbtsover supply chains. Labour providers, who
function as a subcontactor supplying labour to eygis and other subcontractrs, have been found to
be guilty of the most egregious forms of explogatand countries are now introducing regulations to
oversee their activities. In other countries, legampensation mechanisms have been developed to
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ensure that victims of labour exploitation (andct labour) are able to recover pecuniary damages
from either the subcontactor or the employer otremtor that is vicariously liable for the actioofsthe
subcontractor. Recent case law indicates that treept of vicarious liability applies in some
circumstances, thus holding employers or contractointly and severally liable for the actions of
subcontractors who commit forced labour abusesecitfe laws that define the scope of vicarious
liability are necessary to reduce uncertainty andréate a minimum standard that will be honouned b
all parties concerned.
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l. INTRODUCTION

Since 2000, there have been rapid changes acrospeEin the legal approaches utilized to combat
trafficking in persons. This was mostly spurreddmactment of a new United Nations convention to
combat organized crime, with an accompanying patéac combat illicit trafficking, known as the
Protocol to Prevent, Suppress and Punish Traffichkin Persons, Especially Women and Children
(hereafter known as the ‘Palermo Protocol’). Thiefao Protocol conveyed a growing consensus that
trafficking in persons included trafficking for pnoses other than sexual exploitation, such as dorce
labour, slavery, servitude, and organ removal.

Forced labour, slavery and servitude are terms tsedfer to situations in which people are forced
against their will to earn money for others. Besidgiminalization of forced labour through the
Protocol, all forms of forced labour have been arsally condemned, initially through passage of the
International Labour Organization (ILO) Forced Lab&onvention No. 29 (1930), ratified by almost
all ILO member States. Despite this early efforetadicate forced labour, the practice has growh an
changed with time to reflect the rapidly changingamics of the global labour market. The ILO
Global Report on Forced Labour 2005 shows thatifssgnt numbers of men and women migrating
internally or to other countries than their own géecoming victims of forced labour. As prosperity
continues to push eastward across Europe, sourgdris of trafficking victims have become new
destination countries, and countries that have loegn destination countries are encountering new
forms of forced labour exploitation that are moiffiallt to detect and prosecute.

This Working Paper aims to examine new developmantaws designed to combat trafficking for
forced labour across Europe, including new poli@ed laws of the European Union and Council of
Europe, and where appropriate, in the United Stawbgch faces similar challenges. Thus, the paper
provides an in-depth analysis of penal code remgsiand whether they have been effective tools to
prosecute trafficking and forced labour exploitati@and also examines mechanisms of collecting
evidence across national boundaries, known asangst

Secondly, the paper explores whether countries Halfdled human rights standards related to
protection of trafficking victims, including a Séas obligation to protect victims of trafficking drio
provide victims with the right to seek redress.riilyi, the paper considers the role of immigratiaw |

in either exacerbating or curtailing forced labpuactices, and in particular how immigration lawdan
policy affects the ability of victims of traffickanto seek full exercise of their basic rights. Hinahe
paper will review how countries across Europe haweeght, through legislation, litigation and
administrative regulations, to address forced lakegploitation occurring through managed migration
programmes and through subcontracting chains.

Il. AN OVERVIEW OF INTERNATIONAL STANDARDS

Forced labour was originally prohibited through lIG@@nvention No. 29, which defined forced labour
as “all work or service, which is exacted under amnof any penalty and for which the said persan ha
not offered himself voluntarily?, or when a person has not consented to the workeovices
performed. It concerns anyone who is forced by iay®r psychological coercion to give their labour
involuntarily, and, through reference to both “wbakd “services”, the definition covers forced salku
services and other forms of acquiring money, a$ agehormal modes of work. Furthermore, Article 25
of Convention No. 29 criminalizes the exploitatiohforced labour, stating: “the illegal exaction of
forced or compulsory labour shall be punishabla aenal offence, and it shall be an obligationrof a
Member ratifying this Convention to ensure that ple@alties imposed by law are really adequate and
are strictly enforced®. Thus, States were compelled to eliminate forcémua as a practice and to
establish an effective deterrent under the lawigoadirage further forced labour practices.

2 See Convention No. 29, Forced Labour Convention((j,98tticle 2(1).
% |bid, Article 25.
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In 1957, a second ILO Convention on forced laboas wrafted and widely adopted as a supplement to
the original forced labour Convention. While Contven No. 29 provides for the general abolition of
forced labour, Convention No. 105 requires abaiital forced labour in five specific cases: (1) as a
means of political coercion or education or as slumient for holding or expressing political views), (

as a means of mobilizing and using labour for psegoof economic development, (3) as a means of
labour discipline, (4) as a punishment for havimgtipipated in strikes, and (5) as a means of kacia
social, national or religious discriminatiériToday, while some countries must continue to guard
against these forms of forced labour practices ntbgement of individuals, and the growth of forced
labour as one of the negative consequences dirégsnovement, has become of foremost importance.

Historically, trafficking was mostly perceived as means to facilitate sexual exploitation, and
occasionally countries also recognized traffickagya means to exploit children. On the other hand,
forced labour was viewed primarily as a domestiern@menon. In lieu of including forced labour into a
framework to combat trafficking, forced labour piaes were mainly criminalized through laws
penalizing slavery or involuntary servitude or tgh laws prohibiting extortion, restriction of lithg,

and coercion, or forced labour practices were @uigished through labour fines and administrative
penalties.

The Palermo Protocol provided the impetus to cralibe the recruitment, movement and exploitation
of persons for all forms of forced labour, and exdeal the criminal penalties that traffickers would
receive. The Palermo Protocol defines ‘traffickiimy persons’ as “the recruitment, transportation,
transfer, harbouring or receipt of persons, by rmeainthe threat or use of force or other forms of
coercion, of abduction, of fraud, of deceptionabfise of power or of a position of vulnerabilityadr

the giving or receiving of payments or benefitathieve the consent of a person having control over
another person, for the purpose of exploitatibtExploitation” means “at a minimum, the exploitaii

of the prostitution of others or other forms of saixexploitation, forced labour or services, slaver
practices similar to slavery, servitude or remafadrgans™

Thus, there are three elements needed to estaléstrime of trafficking in persons, or (1) thet of
trafficking, which includes recruitment, transpaéida, harbouring or receipt of persons, (2) theans

of overbearing or coercing an individual, or thrbuge use of coercion, abduction, fraud, deception,
abuse of power or abuse of vulnerability and finalB) the purpose of trafficking, or sexual
exploitation, forced labour, slavery, involuntargrgtude and removal of organs. For purposes of
trafficking for forced labour, means of coerciore ahose actions, or the threat of certain types of
action, that overbear a person’s ability to makeokntary decision to engage in labour or services.
Thus, according to Section 3(b) of the Palermo dea even if a victim of trafficking consents to
engage in forced labour, sexual services or otbreetl services, that consent is null since coensias
employed to secure that person’s condent.

How is this definition an improvement? Firstly, tRalermo Protocol recognizes that exploitation may
not occur until the individual has arrived in a titeetion country. Many victims of forced labour
exploitation are not trafficked into a destinatioauntry — instead, these individuals are smuggled
voluntarily into destination countries and are ceerat some time after arriving. Secondly, the deit
recognized that in addition to physical modes oércmn, indirect forms of coercion, such as
psychological coercion, are often employed to imdoensent. In the Protocol, this mode of coercéon i
labeled as “abuse of a position of vulnerability’ these cases, the involuntary consent of an iichaal

to exploitation is induced through indirect threatsl psychological coercion that convinces a victim
that they have no real alternatives but to submihé trafficker's wishes. In many cases, forcdmia

4 See Convention No. 105, Article 1.

5 See Protocol to Prevent, Suppress and Punishickiafj in Persons, especially Women and ChildreritédrNations

(2000), Article 3(a).

® Ibid.

" Ibid, Article 3(b), which states: “The consentaofictim of trafficking in persons to the intendexploitation set forth in
subparagraph (a) of this article shall be irreléwaimere any of the means (of coercion) set forthubparagraph (a) have been
used.”
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victims are working in houses, restaurants, hagts construction sites in plain view of others haiit
any physical evidence of the coercion they are engu

In spite of these advances, there are shortcomiitis the Palermo Protocol’'s basic definition of
trafficking in persons, and with the Protocol ifséVith respect to the definition of trafficking in
persons, it is vague or undefined with respect émyrkey terms, including terms such as ‘abuse of
vulnerability’ and ‘forced labour’. Secondly, humidghts protections for victims of trafficking acaly
voluntary, even though human rights principles gdii® countries to provide protection, assistance an
redress to victims of trafficking Also, the Protocol is silent with respect to othews that have an
important bearing upon the prevention and prosecutif trafficking, and the protection of victims,
such as immigration and labour law, and does roptire nor urge countries to oversee labour market
arrangements, such as subcontracting chains.

[l. LEGISLATION TO COMBAT TRAFFICKING FOR FORCED L ABOUR
An overview

One of the compelling reasons to examine how E@mopeuntries have adopted the Palermo Protocol
is the diversity of legislative approaches acrosisope to combat trafficking in persons. The chief
reasons for divergent approaches are (1) membe(shifack thereof) of the European Union, (2) a
country’s self-perception as either a source, ttamsdestination country, and (3) whether the ¢oun
relies upon common or civil law. The European Ufdopassage, on 19 July 2002 of Council
Framework Decision 2002/629/JHA, obligated all MemBtates to take necessary measures to punish
all forms of trafficking in persons in line witharstandards advocated by the Palermo Protocol.

One push factor encouraging a common approachafticking in persons across Europe, besides
further enlargement of the European Union, has heenCouncil of Europe, whose membership
includes nearly all countries in Europe. The ColuatiEurope recently drafted a regional convention
entitled “Convention on Action Against Trafficking Human Beings”, which was made available for

signature and ratification on 16 June 280%e definition of trafficking in human beings @entical to

the Protocol’'s definition of trafficking in persaffsand ratifying parties to the Council of Europe

Convention, under Article 19, must accordingly driadize trafficking in human beings. A second

factor encouraging a common approach is the ingcrgagealization amongst traditional source

countries, which are mostly outside the EU, thaytthave become both source and destination
countries and must adopt legislation to reflect tiew reality.

Thus, many countries in Europe have made changgeeiiocriminal code to satisfy their obligations
under the Palermo Protocol, but their approachee karied. In some countries, different penal code
provisions have been introduced or used to chaffgaders with trafficking for forced labour offersce

In particular, some countries have identified sedzaf identity documents as the preferred modus
operandi of many traffickers and have criminalizedare considering criminalizing, seizure of idignt
documents (without reasonable excuse). On therammnta few countries have not criminalized all
forms of trafficking for forced labour, but are ihe process of drafting laws that will enable
prosecutions in the future; others do not considemselves to be destination countries of traffigki
for forced labour and their laws reflect this gmdfrception. Finally, some countries have not
criminaligiad trafficking for forced labour explditan, despite evidence of rampant forced labour
practices:

8 See United Nations High Commissioner for Human Rigtrinciples and Guidelines on Human Rights anéfi¢king,
E/2002/68/Add.1 (2002), Article 8.

9 See Council of Europe Convention on Action agafmatficking in Human Beings and its Explanatory Rep@ouncil of
Europe Treaty Series No. 19%ww.coe.int/trafficking

10 |bid, Article 4(a)

1 |srael, for instance, does not have a law thatghas human trafficking. However, a new law isrently under deliberation
in the country’s parliament (Knesset) that wouldigh all forms of trafficking with the possibiligf maximum sentences of
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This paper will review five themes and trends thave emerged across Europe with respect to
legislation criminalizing trafficking in personsrféorced labour purposes; they are: (1) the inghdf
legislation to define abuse of vulnerability as ad® of coercion, and the corresponding failure of
criminal courts to apply ‘abuse of vulnerabilitys a mode of coercion, (2) legislation that modifies
definition of forced labour so that it is no longgmpliant with international law, (3) eliminatirige
necessity of demonstrating coercion to prove theaflicker has engaged in forced labour explaoiati

(4) the criminalization of identity document seiguand (5) source countries writing and enforciegy n
laws to reflect their recent transition to destimaicountries for forced labour exploitation.

‘Abuse of vulnerability’ as a mode of coercion

‘Abuse of vulnerability’ was introduced as a meaficcoercion in the Protocol in recognition of the
propensity of traffickers to coerce individualsanperforming labour or services, including sexual
services, without relying upon direct physical ahubreats or fraud. Instead, traffickers take athge

of a specific vulnerability or vulnerabilities thahany victims experience, including those who
voluntarily move from source to destination country particular, victims are poor, are without lega
papers or legal status to work in the destinatimmtry, are isolated, are unable to communicatbén
local language, have few job skills which will allaghem to gain immediate employment or could have
a particular mental or physical disability. Withdegal immigration status in countries with resivie
immigration laws, these individuals are particylavuinerable to the threat of denunciation to the
police or immigration inspectors who may immediatatrest and deport the individual. Others will
have monetary debts that they will have to paynmgyglers, private employment agencies (in the
source or destination country) or to potential empts who recruited them through legal or illegal
channels. Besides monetary debts, many migrantsited through work permits that are provided by
the employer or a recruitment agency may be pdaatiguvulnerable to the will of the employer. Given
their high degree of vulnerability, these indivituare vulnerable to inducements, demands or the
coercive behaviour of smugglers, employers andrrimteiaries during passage from source to
destination country, while others are vulnerabldai@ed labour practices as migrants to destination
countries through the various forms of indirectpsychological coercion. This is done by threatening
denunciation, restricting the individual's movemeftihus creating or sustaining an individual’'s
isolation), withholding pay (thus creating or siustag economic dependency), or refusing to legalize
the individual's status.

The Palermo Protocol includes ‘abuse of vulnergbiis a means of coercion, but the Protocol itself
does not define nor explain ‘abuse of vulnerabikigequately. The Travaux Préparatoires state:sabu
of vulnerability is understood to refer to any ation in which the person involved hae real and
acceptable alternativéut to submit to the abuse involved”. This standard has been adopted by the
European Union, which mandated in 2002 that all d8untries must adopt legislation criminalizing
trafficking in persons. In particular, the EU Coluirferamework Decision of 19 July 2002 states that
abuse of vulnerability is where a “person has ral amd acceptable alternative but to submit to the
abuse involved® Neither the Protocol nor the EU Council FramewodcBion provides any further
guidance as to the meaning of abuse of vulnenabilihis paper will consider various approaches
countries have adopted to tackle this ambiguityh@Protocol.

The elements of ‘abuse of vulnerability’
An abuse of vulnerability, like other methods ofemmon mentioned in the Protocol, involves a

conscious act by a trafficker to coerce an indigido perform labour or services, which in thisecase
acts that are designed to exert psychological obwotrer the individual. Yet unlike other modes of

16 years for normal cases, and 20 years if a miaartrafficked. Source Bill to jail human traffickers for 16 years passes
first reading, accessed atww.haaretz.conon 16 November 2005.

12 See Report of the Ad Hoc Committee on the ELabanaif a Convention Against Transnational Organizeich€on the
work of its first to eleventh sessions: InterpretNotes for the official records (Travaux Prépdrag) of the negotiation of the
UN Convention Against Transnational Organized Crime #he Protocols thereto, A/55/383/Add.1"S8ession, Agenda item
105, Article 3(a), Paragraph 63.

13 See Council Framework Decision of 19 July 2002 @mlzating trafficking in human beings (2002/629/JHAjticle 1(c).
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coercion, an abuse of vulnerability also reliesrupthether the victim was vulnerable or susceptible
the trafficker's abuses. Thus, there are two ietated elements: (1) the vulnerability of the vigtand
(2) the act of the trafficker that successfully mes an individual by abusing that vulnerabilitheTl
vulnerability of a victim can result from some in@aharacteristic of the victim (physical or mental
deficiency, ill health, or youth) or may developedto the situation the victim finds him/herself in
within a destination country (poverty, precariodsnnistrative status). Also, the actions of a tckiér
could either create or worsen a victim’s vulneiipilextremely poor wages causing poverty, restdct
movement causing isolation, seizure of identityuoents causing fear of deportation). However, none
of these forms of vulnerability are specifically miened in the Protocol’s definition of trafficking
persons; therefore, one cannot assume that angratiiity (if not mentioned in the penal code), lwil
be recognized by criminal courts as a form of vidbdity.

Thus, if the vulnerability is an innate charactgeisf the victim, or is a result of the situatitire victim
finds him/herself in upon arriving in a destinatioountry, then one must consider two questions: (1)
did the victim’s vulnerability create a state ofnghithat made the individual susceptible to coercioml

(2) were the subsequent actions and behavioureofr#tificker sufficient to constitute an abuse ludtt
vulnerability (thereby causing the victim to invotarily consent, or that he or she had no real and
acceptable alternative to the coercion)? For exayripla victim is already fearful of deportation, a
trafficker’'s seizure of a victim’s identity docuntsnwould constitute an abuse of the victim’s fefr o
deportation (only if a country recognized fear epdrtation as a vulnerability).

Or, if the trafficker's actions are the direct caus the victim’s vulnerability, the same two quess
should be asked: (1) is this vulnerability recogdizinder the penal law as having created a state of
vulnerability that made the individual susceptilide exploitation and coercion, and (2) were the
trafficker's actions sufficiently onerous to caube victim to involuntarily consent to forced lalbou
exploitation. Thus, a penal law criminalizing tieking for forced labour is important because it
enables judges to identify: (1) what forms of vuaislity are recognized under the law and (2) what
actions taken by traffickers are abuses of vulriiathat cause involuntary consent.

This paper will demonstrate that, as most penaésaa Europe are currently written, applying abofse
vulnerability as a mode of coercion to punish tcidrs is highly difficult because common forms of
vulnerability, and common forms of abuse exertedraifickers to abuse victims, are neither spedifie
nor included in these penal codes. Instead, pemal &re as ambiguous as the Trafficking Protocdl an
do not provide any useful legislative guidance, chhineans that judges are forced to make these
determinations ‘blindly’. Generally, this paper aeg that there are two major shortcomings with how
penal laws in Europe define abuse of vulnerability:

(1) Penal codes do not provide specific examplesutfierabilities which traffickers will take
advantage of to compel a victim's involuntary comseor penal codes only provide a few
specific examples of vulnerability that do not aaafor all forms of vulnerability that result in
forced labour exploitation;

(2) Most penal codes do not codify specific actstraffickers as prima facie criminal acts of
trafficking for forced labour exploitation, such saizure of identity papers or forcing a victim
into debt bondage. A review of a few cases showasjtldges are inclined to excuse criminal
acts that should be punished if the offender alewiged a few benefits or freedoms to the
victim.

Use of the term *abuse of vulnerability’ in legidian

Instead of clarifying ‘abuse of vulnerability’ thugh specific legislation, a number of countriesenav
merely adopted the Trafficking Protocol's definitivithout providing additional guidance. Countries
do not even acknowledge the Protocol’s explanatotgs in their legislation, which define an abue o
vulnerability as having ‘no real and acceptableraltive’. For example, the Netherlands definesabu
of vulnerability as “abuse of a situation of domina arising from given circumstances, (or) through
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abuse of a vulnerable situatiof’However, it does not provide any additional guitkto policemen,
prosecutors or judges to recognize, prosecute mvicitraffickers who employ abuse of vulnerability
as a mode of coercion.

The main difficulty with solely adopting the termbbuse of vulnerability’ (without further clarifigan)

is that it is open to interpretation and that itdifficult to apply in practice. In many cases the
relationship of the employer and victim is not oatdly coercive, and the abuse is neither
overwhelming nor constant. Often, the victim isrgeal certain ‘freedoms’ or ‘benefits’ that may aalo
the judge’s perception of the victim and employéus, the penal code should clearly and specijicall
define when an abuse of vulnerability constitutegiminal act by defining the term’s two elements:
what are vulnerabilities that cause an individaabé susceptible to coercion, and what types of afct
an offender are sufficiently abusive to cause ithdividual to thereby consent to the coercion?

This is necessary because without guidance, sodgeguwill not view vulnerability of a victim and an
act of a trafficker to abuse that vulnerabilityanlight that recognizes victim's mental state ahne t
effect of the act upon the victim’s ability to makelependent decisions.

This paper will argue that certain vulnerabilitiglsvictims, and certain acts of traffickers, shoblel
viewed as indicators and also possibly as prime feidence of forced labour exploitation, and dtiou
be defined as such by the legislator (either inttheaux préparatoires or directly under law). Enhes
indicators could then be assigned by judges as fiett establish vulnerabilities or certain acts of
traffickers. In these cases, only strong evidenoelev militate against finding the offender guilty o
forced labour exploitation. Yet, as most legislativameworks do not provide for these indicators,
cases show that judges will diminish the seriousméghe offender’s abusive actions as they may not
be inclined towards individuals who claim that eert vulnerabilities left them susceptible to
exploitation. On the contrary, individual acts tpabvide the victim with some benefits or freedans
sufficient to negate the offender’s culpability. ush if a trafficker seizes the identity documenttsao
victim who fears deportation, judges do not recegrthe act as sufficient to constitute a crimir@| a
and may excuse the offender’s actions if the oféerhn introduce some evidence of fair treatment.
Similarly, if a victim introduces evidence of a matable mental state due to isolation, evidencetitiea
victim could leave their place of residence or eypient is sufficient to negate or supersede the
mental isolation they may actually experience. fidllewing cases illustrate these shortcomings.

In Affaire Siliadin v. Francea French court initially ruled that a victim ofréed labour exploitation
was not sufficiently vulnerable to involuntarilyregent to coercion. In France, the law defines ‘atmafs
vulnerability’ in cases of forced labour exploitati as subjecting or obtaining the performance of
services from a person “whose vulnerability or defgnce is obvious or known to the offend@raAs
with legislation that only incorporates the ternbdae of vulnerability” into the penal code without
further explanation, French law neither defines specifies either vulnerability or dependence. The
case was overturned by the European Court of HURigints (ECHR) for failing to recognize that the
victim was entitled to protection and redress focéd labour abuses under Article 4 of the Coneanti
of Human Rights® The court noted that the French law failed to gmize the victim’'s grievances
because the law was too ambiguous to consistedtlyeas forced labour abuses. As the court stated,
the law was ‘susceptible to widely varying intetpt®ons from one tribunal to another, as was seen i
this case’ and that the penal code provisions ‘tiaubt assure a minor a concrete and effective
protection against the acts (of exploitation) ofattshe was a victim”’

In the case, a 15 year-old Togolese girl had beeited to study and live with a French family. She
was made to repay the family who sponsored henguthrough domestic work. However, she was
not properly credited for her work and her passp@$ confiscated. Thereafter, she was sent to work
for a second family, first during a period of tinvbere her employer was pregnant, and then was made

14 Korvinus, Anna: “Trafficking in Human Beings, Suppientary Figures”, Fourth Report of the Dutch NatldRapporteur”
(2005), Appendix 1.

15 EUROPOL public information (Annex lil},egislation on Trafficking in Human Bein¢&005), p. 45.

16 See Affaire Siliadin v. France, European Court afttdn Rights, Requete No. 73316/01 (2005).

1"See Affaire Siliadin v. France, op.cit., p. 34,3ak34.
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to stay thereafter against her will. She was madeark 12 hours a day every day of the week, ansgl wa
only allowed to leave on Sundays for a short peabtime, increasing her sense of isolation. She wa
not paid at all for her work except that she reedi%00 French francs once or twice. Her immigration
status was never regularized and she continuedtidhawve access to her travel documents, which
according to her testimony left her constantlyaarfof deportation. For a while she managed tapesc
these circumstances without her identity documantsworked for a friend for a fair salary. However,
pressure from her original hosts to return to tbeoad family led her to return to work there, again
without any change in her immigration status anthet receiving any further salary. She finally
managed to regain her passport and was able tdtsedlelp of a non-governmental organizafion.

Here, there were several clear indicators of tieémais vulnerability that could all be consideresinpa
facie evidence of her vulnerability, including h#egal status, isolation, dependence on money
provided by the host families, fear of denunciatiorthe authorities and fear of deportation. Despit
clear evidence of her vulnerability, the French rtdiound that she was neither in a state of
vulnerability nor dependency. Instead, it declafett because she was able to leave her employment t
work for a different family, because she was capatlcalling her family in Togo from time to time,
could speak French well, and had never complaifeditathe terms of her employment, she was not
sufficiently vulnerable to involuntary consent torded labour exploitatio. In overturning the
decision, the ECHR noted that the victim was elytied the mercy of her employer since she did not
have possession of her identity papers, was misstigted, had been falsely promised resolutionesf h
precarious administrative status, and did not maraund freely because she feared detection and
deportatiorf’ The ECHR determined that criminal charges showdehbeen upheld against the
employers, significantly more compensation shouleh been paid, and the French penal law
criminalizing forced labour was too ambiguous arewoo open to multiple interpretatidiis.

A second case from Belgium demonstrates the diffian determining when a trafficker's actions are
sufficient to constitute an abuse of a victim’s nedability. Prior to a recent revision of the Belgi
Penal Code, trafficking for forced labour was crialized under Article 77 of the Immigration Code.
Here, the law was less ambiguous than the Fremghdiefining an abuse of vulnerability as abusirg th
vulnerability of a foreigner in terms of his or hikegal status, precarious situation, pregnancsgase

or disability?? However, the Belgian law did not specifically mientany acts as means to abuse a
victim’'s vulnerability. Thus, it did not provide gnguidance to judges to determine under what
circumstances psychological coercion causes awidudl to involuntary consent to forced labour
exploitation.

In the case, a young Guinean girl was recruitedddk in Belgium as an au pair. She had her identity
papers seized and did not have access to themegiaint was not paid salary for nine months, add d
not have her immigration status regularized bydmployer® Each of these actions constitutes abuse
of the victim’s vulnerability under the Belgian laimcluding her illegal status and her poverty vihic
was exacerbated by the employer withholding herespagYet the court exonerated the employer
because the offender introduced evidence of eftortegularize her immigration status in Belgitfn.
Since there was no guidance under the law as td wattgons constitute an abuse of a victim’'s
vulnerability, the court ruled that the employesfforts to regularize her stay demonstrated thaditie
not intend to abuse the vulnerability of the victiffhis judgment was entirely within the judge’s
discretion since the Belgian law did not specify apecific abusive practices (such as seizure péiza

or withholding of wages), and the law also did paivide any guidance for judges to determine when
psychological coercion was sufficiently abusiveamise a victim to involuntarily consent.

8 |bid.

19 |bid, para. 37-40, p. 6.

20 |pid, p. 35.

2 |bid.

22 gee “Human Traffic, Human Rights: Redefining Vicfrotection”, Anti Slavery International (2002),8.

ij Centre pour I'égalite des chances et la lutte edetracismePlaidoyer pour une approche integré2003), p. 68.
Ibid.
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In both cases described above, there was no skoofagvidence establishing (1) the vulnerability of
the victims and (2) actions taken by their empleytertake advantage of that vulnerability. Secondly
both cases demonstrate that in nearly all employmaationships involving an abuse of vulnerability
as the mode of coercion, there are instances wheremployer will have provided some benefit to the
victim, and instances where the victim had an ojymity to exercise some degree of freedom. By
finding the offenders innocent in both cases, amoitant question is raised, namely: if these
exceptional moments of freedom or good will onphet of the offender are usually sufficient to nega
an abuse of vulnerability, when would a court aéyuiand a trafficker or employer guilty of abusing
the vulnerability of an individual? In all likeliloal, the coercion and abuse would be so severghand
vulnerability of the victim would be so obviousattone of the other modes of coercion (threat, @bus
fraud, violence) provided in the definition of ‘tfiaking in persons’ under the Palermo Protocol Wiou
also be applicable. Thus, the term ‘abuse of valoiéty’ becomes meaningless. Under this scenario,
only by defining when an abuse of vulnerability stitutes a punishable act can a legislature ensure
that judges will not strip the term of any real iqability as a mode of coercion. This would invehas
mentioned above, providing specific examples ofngtdbilities that would leave an individual
susceptible to coercion, and secondly, includingngples of acts that are prima facie evidence of an
abuse of vulnerability.

Analysis of other approaches to defining ‘abusewfinerability’

It is instructive to see how other countries hatterapted to define ‘abuse of vulnerability’ rattlean
only adopting the Protocol definition verbatim, alodsee whether other countries have enacted laws
that overcome any of the problems discussed above.

In Germany, abuse of vulnerability, under a new kwacted in 2005 that specifically criminalizes
trafficking for forced labour exploitation, is de&éd as “taking advantage of a predicament or
helplessness associated with the person’s stay foreign country®® Thus, this law defines
‘vulnerability’ as a ‘predicament’ or ‘helplessnesklowever, this law is just as ambiguous as the
Palermo Protocol definition of trafficking in persosince it does not specify or define the forms of
vulnerability that would constitute a predicamenthelplessness. Secondly, the law does not explain
how to interpret ‘taking advantage’ as a standardrfeasuring whether an employer’s actions qudlifie
as criminally abusive acts, although ‘taking adeget indicates that a trafficker or employer cobél
criminally liable for actions that would not be wied as coercion under a penal code which utilizes t
term ‘abuse of vulnerability’. Finally, the law doaot state whether personal freedoms granted to
victims or ‘good intentions’ of traffickers are b weighed as mitigating considerations againdt. gui
In fact, some State criminal investigators and @caors in Germany raised concern that they are
uncertain how to utilize this new provision in fectlabour case$.Prosecutions are only carried out
for clear-cut cases of forced labour exploitation,cases where traffickers employ physical force,
heavily restrict the victim’s movements or threatiea victims with serious harf.

In Italy, ‘abuse of vulnerability’ is defined as h&n anyone takes advantage of a situation of plysic
or mental inferiority or poverty® This law defines vulnerability as physical or n&rinferiority or
poverty. While this provides specific examples dien a judge may find an abuse of vulnerability
under the law, it limits the law’'s overall scopacg it only defines abuse of vulnerability in three
respects. It would have been preferable for thisltipn to state that the listed forms of vulnéligb
were non-exclusive, and other forms of vulnerahitithough not enumerated in the law, could akso b
actionable in Italian courts. For example, the ld@es not include fear of deportation as a type of
vulnerability. While irregular administrative statleads to mental inferiority, a judge would hawe t
infer this vulnerability without guidance from thegislation. Similarly, it is not clear whether ttaav
would characterize seizure of identity documentsaasaction that would constitute an abuse of
vulnerability, unless it can be argued that it tsea mental inferiority in the victim.

% See Section 233, German Penal Code.

2 personal communication with Norbert Cyrus (by ARaevletta).

27 Interview with Mr. Holger Bernsee, Senior Offic&tate Office of Criminal Investigations, 14 NovemB605 (Conducted
by Anne Pawletta).

% Article 600, Law No. 228, 11 August 2003.
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Can poverty be a type of vulnerability?

Another form of vulnerability in the Italian lawoperty, is highly difficult to apply in practice.oF
example, how poor must an irregular migrant beualify as vulnerable? Does it make a difference if
the irregular migrant has dependents, and mustnaploger know that an irregular migrant has
dependents? Furthermore, in what ways may a tkeffitake advantage of the poverty of a victim? If
the trafficker recognizes the migrant is poor afffére a substandard wage, without coercing the
migrant to remain in the job (except that the mignaill lose his or her salary and will fall intoven
more dire poverty), is the employer abusing thenerdbility of the migrant? A case from Belgium
demonstrates the difficulty courts face in deteingnwhether paying an impoverished individual a
substandard wage constitutes an abuse of vulnigyabil

The former Belgian law punishing trafficking, ortiste 77 of the Immigration Code, mentions that a
precarious situation is a vulnerability. In the eaa family exploited for forced labour stated ttragy
were in the country illegally, had absolutely neaarces and were constrained to accept the awful
working and living conditions imposed upon themctifh testimony established that “the abuse
consists of being paid a miserable remuneratiomboiut 1 euro per hour for fifty hours of work per
week for numerous months, without benefits or dqmiatection.®® The victims did not argue that the
traffickers took advantage of their precarious adstiative status; thus, their only vulnerabilityasv
their dire poverty and the punishable abuse wa®thgoyer's unwillingness to pay them a fair wage
for their labour. Does this constitute an abuseubrierability? Here, the employer clearly knew ttiet
family was poor and needed a wage to survive agutar migrants. And if the family did not accept
the wages and working conditions imposed by theleyep, they would not be able to survive. Thus, it
can be argued that the family had no real or aebéptalternative to the terms of employment. This
would accord with the intent of the Protocol, whithates that abuse of vulnerability occurs when the
victim has no real and acceptable alternative.t@nother hand, the employer did not force the wisti

to continue working for him. Although he paid thetim an awful wage, he also permitted the victim
to leave his employment at any time. Presumabby cthurt had to ask itself whether the conditions of
work that normally exist in a forced labour sitoati or poor salary, long working hours and no
benefits, can also be a form of abuse in itselbolbr wages and working conditions constitute enfof
abuse, and if this form of abuse can leave a puodividual with no real and acceptable alternative
except to continue working in awful conditions¢@n be argued that poverty is a valid vulnerability
the case, the Belgian court ruled that no abuseastablished, and that the victims were not found i
particularly vulnerable situation.

In the United Kingdom, “abuse of vulnerability” ags when:

“He [the victim] is requested or induced to undeetany activity, having been chosen as the
subject of the request or inducement on the grotids he is mentally or physically ill or
disabled, he is young or he has a family relatigngtith a person, and a person without the
illness, disability, youth or family relationshipowid be likely to refuse the request or resist the
inducement.*

Although the legislation provides guidance to lawoecement officials and judges, it does not define
vulnerability broadly enough to include all potahtiorms of ‘abuse of vulnerability’. But the Bsh

law only requires that the victim is ‘requestedrauced’ by the employer to engage in forced labour
exploitation, which means that a trafficker's andowould not have to be abusive to constitute
coercion. However, the legislation does not ligdfic acts that constitute an abuse of vulnerghili
and it does not provide any guidance to judgeseterchine when an abuse of vulnerability constitutes
coercion.

2 Tribunal correctional de Liége, B2cember 2004 (unpublished opinion).
30 Accessed atww.legislationonline.org@n 3 October 2005.
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In the following, examples are given where the mgéin of trafficking for forced labour adequately
lists examples of vulnerabilities. The Luxembourgnagl code defines ‘abuse of vulnerability’ as
“taking advantage of a particularly vulnerable atton of the victim, such as their illegal or precas
administrative situation, pregnancy, ill healthaor infirmity or physical or mental disability*. Here,
examples of vulnerability are numerous, including ibegal or precarious administrative situation,
which would include residing illegally in a foreigountry, pregnancy, ill health or a physical omtad
disability. These forms of vulnerability should pide clear evidence to judges, prosecutors and law
enforcement officials as to what constitutes a tgpevulnerability under the law, even when the
trafficker may provide minimal benefits to the wmet Furthermore, the law does not exclude other
potential forms of vulnerability, since it only deds specific vulnerabilities as non-exclusive eghan

of ‘taking advantage of a particularly vulnerabikeiation of the victim’. Nevertheless, the law do®ot
provide any guidance as to what actions of empkogetraffickers are prima facie evidence of alafse
vulnerability. Thus some ambiguity remains in the/.| However, by introducing many examples of a
victim’'s vulnerability, the law does ensure thatusive situations are recognized as constituting
trafficking in persons.

Under Article 165 of the Moldova penal code, thegeecific acts that can compel an individual's
involuntary consent through an abuse of vulnengbdre punished under the penal code, including
confiscation of documents, servitude for the repayhof debt (bonded labour) and threatening to
disclose a victim’s confidential information to tos her family or other persons. However, while the
law includes an abuse of vulnerability as a forntoércion, it does not provide specific examples of
types of vulnerabilities that a trafficker may abu® compel a victim’s involuntary consent, thus
making it difficult for a court to prosecute trafiers for abuses of the different types of vulndites

of victims.

The United States defines an abuse of vulnerahilitiquely under the Victims of Trafficking and
Violence Prevention Act (TVPA) of 2000. This wasaeted prior to drafting of the Trafficking
Protocol, which the US only ratified in December020 Under the Act, a trafficker abuses the
vulnerability of a victim: (1) “by means of any she, plan, or pattern intended to cause the péoson
believe that, if the person did not perform sudtola or services, that person or another persorndwvou
suffer serious harm or physical restraint” or (By ‘means of the abuse or threatened abuse of law or
the legal process? Here, the law differs from previously discussediraples by providing a
measurable standard to determine whether psycloalogoercion results in a victim involuntarily
consenting to a trafficker's demands. Under the Ewindividual is guilty of forced labour explditan

if he or she causes a victim to believe that hikarfailure to comply with a trafficker's ordersuld
result in serious harm to the victim or to othatiiduals. However, the law limits the scope of ofe
‘abuse of vulnerability’ as a mode of coercion hesgathe individual must believe that he or she doul
suffer serious harm or physical restraint, whichilevlundefined in the Act, probably means that a
victim would have to believe that they would suffgeater potential harm than the potential harm a
victim would have to qualify under a penal codeniost European countries (especially when countries
like Germany define vulnerability as a predicamamtelplessness).

A further reason why the TVPA is a good law is thhacknowledges that abuse of vulnerability can
occur by means of the abuse or threatened abuaeroivhich presumably would include denunciation
to immigration authorities. Finally, the Act cringilizes unlawful possession of identity documentsa(o
victim) as prima facie evidence of trafficking flmrced labour purposes, which is one type of alausiv
act consistently employed by traffickers.

Thus, countries have attempted to define abusellakrability in greater detail than the draftersiod
Protocol. However, specific definitions of abusevanerability should not wholly exclude other fam
of vulnerability that a legislature does not amtéde, and should only list specific types of vudimlity
as examples of vulnerability. Secondly, penal caddsurope, for the most part, do not criminalintsa
of traffickers that could be seen as prima facid@we of an abuse of vulnerability, such as seinfir

311LO: Human Trafficking and Forced Labour Exploitationui@ance for Legislation and Law Enforceme@005) p. 22.
32 Accessed aww.state.gov/documents/organization/10492 gmifl2 October 2005.
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identity documents. Some countries have writtefir fpenal code to only require that a trafficker had
‘taken advantage’ or ‘requested’ an individual togage in forced labour or services, instead of
‘abusing’ an individual. Still, this does not prdei a clear and unambiguous standard for judges to
determine whether psychological coercion causeabase of vulnerability. Only if a law that provides

a standard measure (such as the TVPA) as to whabwse of vulnerability is coercion, or a law that
punishes specific acts that abuse a victim’s valbiity, as in Moldova, can a law potentially eresur
some success in prosecuting traffickers and emmayregaged in forced labour abuses.

Comparing civil and common law jurisdictions

All laws maintain some ambiguity, which is necegsfar judges to exercise their discretion and to
make a law conform to diverse situations that adeea daily basis. Nevertheless, it particularly
behooves legislatures in civil law jurisdictionsaeoid ambiguity as much as possible. Most European
countries, with the exception of the United Kingdamd Ireland, are civil law jurisdictions. The UK
and Ireland, which are common law countries, céupon the judicial system to develop a body of
law that incrementally resolves ambiguities in $gfion. Thus, with a general term such as abuse of
vulnerability, common law courts will gradually def the forms of abuse of vulnerability through a
process known astare decisisin a common law jurisdiction, a lower court wiiiterpret legislative
intent in a court decision, which is then affirmadmodified by other lower courts. When a partyato
case disagrees with the court’s interpretatiorhefterm, the case is appealed to an appellate, chatt
either agrees with the lower court’s definitionneakes some modifications. Further appeals can pccur
and the final word of the highest court, which sually a Supreme Court, becomes the settled law of
the land. Lower courts are then obliged to abideti®y Supreme Court’s interpretation, and only
another case that reaches the Supreme Court osathe point of law can challenge a previous
interpretation. This creates certainty, predictabénd uniformity throughout a legal system.

However,stare decisigs only used in common law jurisdictions. All otheuropean countries, which
rely upon a civil legal system, do not utilistare decisisas it is seen to interfere with the right of
legislatures to make law. Instead sfare decisis judges are asked to apply the principle of
jurisprudence constantenvhich holds that although judges make independegcisions from other
judges, they should try to be consistent, predietand non-chaotic. Without uniformity throughout a
court system, judges, who are not sensitized toemodorced labour exploitation, and without
legislative guidance defining abuse of vulnerapildan issue judgments that other judges with great
sensitization would disagree with.

Criminalization of coercive acts

As mentioned, most countries do not criminalize actg or abuses that employ psychological coercion
to induce involuntary consent. The Palermo Prototsglf does not mention any acts as forms of
psychological coercion that abuse the vulnerabdity victim, but it does provide under Article %(1
that States should adopt legislative and other nreado establish criminal offences for traffickiimg
persons. Thus, what legislative measures, besidigstian of the definition of trafficking in persons
into the penal code, could effectively establisimaral offences for trafficking in persons? The ILO
has provided guidance as to types of acts thatecaugctim to involuntarily consent to forced labou
exploitation. As previously mentioned, the ILO, endConvention No. 29, defines coercion as a
situation where labour or services are “exactednfamy person under the menace of any penalty”.
Under Convention No. 29, work or services exactethfany person under the menace of any penalty
means that, besides the threat or imposition oélpggnction, a penalty may “take the form of a laks
rights or privileges® The following six acts, according to the ILO Cortte of Experts, indicate a
forced labour situation: (1) physical or sexualerxe, or threat of violence (2) restriction of rament

of the worker, (3) debt bondage or bonded laba)rwfthholding wages or refusing to pay the worker
at all, (5) retention of passports and identityutoents or (6) threat of denunciation to the autiesi*

33 See ILO:Human Trafficking and Forced Labour ExploitatiorGuidance for Legislation and Law Enforceme@005), pp.
19-20.
34 Ibid, p. 20.
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The latter four acts, or debt bondage, withholdifigvages, retention of identity documents and threa
of denunciation to the authorities, are all actt tre designed to abuse the vulnerability of &naic
Each of these acts creates a fear or vulnerabdityexacerbates a pre-existing fear, that can cause
victim to involuntary consent to the demands ofoffiender. In addition, countries like Moldova have
identified other acts that abuse the vulnerabitya victim, such as threatening to disclose pekon
information about a victim to his or her family ather person®.

Criminalization of wrongful possession of identijocuments

It is not uncommon for traffickers to seize thentiiy documents of migrant workers, particularlpsie

who are irregular, in order to coerce the individiihis act leaves the victim fearful of detectiamest

and deportation, and powerless to leave an empltyeasither change jobs or to leave a country.
However, a review of legislation shows that mosirtdes have not enacted laws that penalize seizure
of identity documents. One of the first countriesptenalize this act was the United States under the
TVPA, which penalizes seizure of identity documemith a five-year prison sentence. The provision
states:

“Whoever knowingly destroys, conceals, removes fisoates or possesses any actual or purported
passport or other immigration document, or any roetual or purported government identification
document, of another person, to prevent or restridb attempt to prevent or restrict, without lawf
authority, the person’s liberty to move or travel,order to maintain the labour or services of that
person, when the person is or has been a victinsefvere form of trafficking in persons, shall ined
under this title or imprisoned for not more tharefiears, or both®®

Thus, the act of seizing, confiscating, conceatingemoving a victim’s identity documents estaldish
the mode of coercion necessary to secure a coowitbr trafficking in persons. In Europe, theres ha
been little compunction to adopt this approach.tildhis year, only a few countries have adopted or
are considering laws that criminalize acts relatmgravel or identity documents. In Macedonia,iélet
418-a (Trafficking in Human Beings) states:

“A person who withholds or destroys another persadentity card, passport or other identification
document for the purpose of committing the crimefemred in paragraphs 1 and 2 (trafficking in
persons), shall be punished with imprisonment wiodiths to five years®

The only shortcoming with the Macedonian provisiongomparison to the US provision, is that it does
not include “purported” or false identity documenigaffickers often provide fake documents to
victims, who view these documents as their one fofnsecurity against deportation or arrest. This
identity document is then seized and control ofdbeument augments the trafficker’s authority. By n
including fake or manufactured documents, the latits excludes a common ploy used by traffickers
to exert control over victims.

The United Kingdom is also considering legislati@mtitled the Identity Cards Bill (projected to
become law in 2006), which would criminalize illégessession of identity documenisunder this
new act, it will be a criminal offence for a perstmnpossess an identity document that was either
improperly obtained or that belongs to someone (@#thout reasonable excuse), punishable by a term
of imprisonment not exceeding two ye&t3he criminal sentence may be elevated to ten yearsan

be shown that the person possessing the identityrdents had the intention of inducing another
person to use the documents to establish regiséeiatis about himself or hersélf.

35 See Moldova penal code, Article 165.
3 Accessed atww.state.gov/documents/organization/10492 gmifl2 October 2005.
87 See Legislative Compendium, Former Yugoslav Republi Macedonia, United Nations Development Programes,
accessed fromww.anti-trafficking.neton 6 December 2005.
38 Communication with Tim Woodhouse, Immigration aratibinality Directorate, United Kingdom, on 7 Octo2605.
22 Accessed atvww.publications.parliament.uk/pa/cm200405/cmhiié3/2005008.htnon 2 January 2006.
Ibid.
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However, there are some problems with the prop&éish law. It is possible that law enforcement
and immigration authorities will misuse a new IdgnCards Bill. Under the same provision that
criminalizes possession of another’s identity doentnit is also a criminal offence for ‘a persorttwi
the requisite intention to have in his possessionnaler his control an identity document that isda
and that he knows or believes to be false’ and geel document to register facts about himself or
herself. While this provision has been introduceddiscourage illegal immigration into the United
Kingdom, it is highly likely that the new law coutdsult in victims being unnecessarily arrested, ian
some circumstances, incarcerated under the laim&avho may worry about the fate of their families
or others may choose to accept responsibility foharge under this law in lieu of revealing theniity

of a trafficker or employer who induced the victimobtain false identity documents. Finally, thire
always the possibility of the new law being dispdipnately applied against certain minority
communities.

Current research also shows that other countriagdudoenefit from criminalizing seizure of identity
documents to combat forced labour exploitationhbtmt prevent forced labour exploitation and to
reduce organized crime. An investigation carrietl muthe Sociale Inlichtingen-en Opsporingsdienst
(SIOD) in the Netherlands, which describes itsalf“a new division within the Ministry of Social
Affairs and Employment...(that) combats the misusesadial legislation, employment of aliens and
benefits and premium fraud” analysed West Africaiminal networks for evidence of identity and
social security fraut The project conducted six discrete investigatiohsocial security fraud. It
discovered pervasive use and abuse of false igdetticuments, including use of the documents to
smuggle individuals into Schengen countries, t@elaregular migrants into legal employment, and
then to leverage the irregular migrant’s use ofidestity documents as a debt that must be paik &sc

a form of debt bondage. The debts for use of fegdl identity documents sometimes equalled up to
two-thirds of the labourer's actual earned wagdss Tampant use of identity documents to first
smuggle irregular migrants into the Netherlands tedeafter to traffic the migrants into situatiafs
forced labour should prompt Dutch lawmakers totdel criminalization of identity documents as a
necessary tool in the fight against traffickingpgrsons.

Although national laws may not reflect the incregsuse and abuse of identity documents to exploit
migrant workers, the Council of Europe, in the rdlyecreated Council of Europe Convention on
Action Against Trafficking in Human Beings, haststhin Article 20 that:

“Each Party shall adopt such legislative and otheasures as may be necessary to establish asalrimin
offences the following conducts, when committeceimiionally and for the purpose of enabling the

trafficking in human beings: forging a travel orerdity document, procuring or providing such a

document, or retaining, removing, concealing, danwagr destroying a travel or identity document of

another person’®

Thus, the new Council of Europe Convention, iffrati by Member States, would compel all States to
criminalize the use of identity documents as anterfdrther human trafficking.

Withholding of wages, threat of denunciation to ttaithorities and debt bondage

Other acts that the ILO has identified as strongicators of a forced labour situation, such as
withholding of wages, debt bondage or threat ofuderation to the authorities, are not explicitly

criminalized in penal codes across Europe. Whilhhalding of wages is probably implied as an abuse
of vulnerability in the definition of traffickingfgpersons, and has been recognized in courts abuse

of vulnerability, it is not specifically criminaled (like seizure of identity documents). Threat of
denunciation, which is used against irregular nmgraorkers (but not commonly), comes within the

legal definition of blackmail in some jurisdictian§he standard definition of blackmail, as the ILO

explains, occurs when “a person...with a view to dairhim or herself, or another or with the intémt

41 Summary Report of Labyrint, Sociale Inlichtingen@psoringsdienst (SIOD), 2005.
42 See Council of Europe Convention on Action agaimafficking in Human Beings and its Explanatory Rep@ouncil of
Europe Treaty Series No. 19%ww.coe.int/trafficking
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cause loss to another...makes any unwarranted dewitinchenaces®* For instance, Austria punishes
abduction with use of blackmail under its penal &fdBesides statutes punishing blackmail, other
countries have included threat of denunciationhi® authorities as a type of vulnerability under the
definition of trafficking in persons. However, & only recognized as an abuse of an individudégall
administrative status (as in Luxembourg) or abdsenondividual's precarious situation.

By not listing denunciation to the authorities metpenal code, it is unlikely that prosecutors can
successfully convict a trafficker utilizing this a® of coercionThe United States, under the TVPA,
includes “abuse or threatened abuse of law” asnsspable offencé& However, this does not include
explicit mention of a threat of denunciation to tnghorities as a punishable offence. Secondlygroth
acts that could be characterized as illegal ads rbsult in forced labour exploitation, such as th
withholding of wages and debt bondage, are notinahzed under country laws punishing forced
labour exploitation. It is unclear why countriess@anot criminalized these acts as punishable ctimes
but it can be argued that expanding the range ofspable offences to include these actions would
enhance the ability of law enforcement authorittepunish forced labour offences.

The definition of forced labour in the Trafficking Protocol

Another ambiguity with the definition of traffickinin persons in the Palermo Protocol is that tha te
forced labour, is undefined. As previously mentan&O Convention No. 29 defines forced labour as
“all work or service which is exacted under menace of any penaltyfandhich the said person has
not offered himself voluntarily”. Under Article 2&f the same convention, countries are obligated to
criminalize forced labour exploitation through ampmriate penal sanctions. However, this definitibn o
forced labour is specifically limited to Conventiblo. 29, since Article 2(1) specifically statestttze
definition of forced labour is for the purposes @énvention No. 29. Nevertheless, parties to the
Convention are obligated to criminalize forced labh@and to ensure that any criminal law penalizing
forced labour is consistent with Article 2(1). Abbuntries in Europe, with the exception of LatViaye
ratified Convention No. 29.

The Trafficking Protocol does not specifically defiforced labour, nor does it specifically incogder
or refer to the ILO definition of forced labour.uBit does not explicitly state that the Protodobusld
supersede or limit the applicability of any pricgdty or convention. In fact, Legislative GuideSrfer
the Protocol written by the UN Centre for Organizatme state that:

“The basic principle established is that any riglisligations or responsibilities which appliedao
State Party prior to the Protocol are maintainedl rzot affected by the Protocol. The Protocol dass n
narrow or diminish rights, obligations or respoiigibs, and only adds to them to the extent tisat i
provided for in the text™®

Thus, countries must continue to enforce prior gatlons under international law, such as the
obligation to criminalize forced labour under AR5 of Convention No. 29 utilizing the definitio
forced labour provided under Article 2(1). In angse, countries would not face any conflicting
obligations by adopting the Convention No. 29 d&bén of forced labour for the purposes of punighin
trafficking for forced labour purposes (as requibgthe Protocol). The ILO definition of forced talr

has three elements: (1) all labour or servicesef@acted under the menace of penalty, and (3) for
which the person has not offered himself volungaiilhe Palermo Protocol definition does not specify
the forms of labour or services that qualify acéal labour. Thus, the first element does not ocinfli
with the Protocol definition. The second elemehgttthe labour is extracted under the menace of
penalty, conforms with the Protocol, which requithat trafficking for forced labour purposes be
extracted through coercion, for which it provideveral modes. Finally, the ILO definition requires

43 See ILO: op. cit. (2005), p. 21.

44 EUROPOL public information (Annex ll1),egislation on Trafficking in Human Bein¢&005), p. 3.

45 Accessed aww.state.gov/documents/organization/10492 gmifl2 October 2005.

46 See Legislative Guide for the Implementation o frotocol to Prevent, Suppress and Punish Trafficin Persons,
Especially Women and Children, supplementing thetddniNations Convention against Transnational Orgahi€rime,
United Nations Centre for International Crime Prei@ntMarch 2003, p. 11.
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that the victim's performance of such labour andiises is offered involuntarily, or that the person
does not offer his consent.

While the ILO Committee of Experts has sought tindewhen a person may or may not make a
voluntary offer to provide his or her labour orsees, the Palermo Protocol states, under Arti¢hg 3
that the consent of the victim is irrelevant to woha trafficker if he or she has used one ofrttaes

of coercion specified under the Protocol definitiohtrafficking in person§’ Therefore, countries
would face no conflict of obligations if they dedith or interpreted forced labour, as a purpose of
exploitation under the Palermo Protocol, as ineigdiall labour and services”, so long as they are
extracted through coercive means.

Furthermore, the ECHR has held that Convention29ocan be applied to Article 4 of the European
Convention of Human Rights, which binds Member &tgof the Council of Europe) to insure that “No
one shall be required to perform forced or compyl$abour”*® While the ILO Convention specifies
forms of labour that are not recognized as foredmilir under Article 4° it does not indicate, like the
Trafficking Protocol, what forms of labour or semws are included under the definition of forced or
compulsory labour. Invan der Mussele v. Belgiynthe Court acknowledged that Article 4 of the
European Convention on Human Rights does not ddirmed or compulsory labour, but that “the
authors of the European Convention [...] based themsgto a large extent, on an earlier treaty ef th
International Labour Organization, namely Convemtido. 29 concerning Forced or Compulsory
Labour.” Thus, the Court held that since the Conventidrirising on nearly all Member States of the
Council of Europe, the definition of forced labatan provide a starting point for interpretation of
Article 4 of the European Conventich.

Country definitions of forced and compulsory labour

Although the ILO definition of trafficking for foed labour has been widely adopted, some countries
have chosen to alter the definition of forced labfow the purposes of their penal code. In Germany,
trafficking in persons for the purpose of forceldar is defined as:

“Whoever, by taking advantage of a predicamentedplassness associated with the person’s stay in a
foreign country, places another person in slaverypandage, or brings him to take up or continue
employment with him or a third person under workaunditions that show a crass disparity to the
working conditions of other employees performirgggame or comparable tasks’?

Here, the German penal code provision changes dfiaittbn of forced labour by only penalizing
labour and services where the individual must worker conditions that show a crass disparity to the
working conditions of others performing comparaialeks.

The trend of narrowly defining forced labour is tiotited to Germany. In France, there are threeslaw
that criminalize forced labour exploitation, oneesifically criminalizing the recruitment, traffiakg
and lodging of the victim, and two separate lawmicralizing the exploitation of the individual for
forced labour in France. In all three laws, fortaubur is defined narrowly. Under Article 225-4,ialin
penalizes trafficking in persons, forced laboutdé$ined as ‘conditions of work or living contraxy his

or her dignity’>® Under Article 225-13, forced labour is defined'@aspaid services or services against

which a payment is made which clearly bears ndicglao the importance of the work performed’,

47 See ILO: op. cit. (2005), pp. 21-22.

48 European Convention of Human Rights (1950), Artit(2).

49 Article 4(3) states: “For the purpose of this Aleithe term “forced or compulsory Labour” shalt iclude: (a) any work
required to be done in the ordinary course of detrrimposed according to the provision of Artilef this Convention or
during conditional release from such detention;afy service of a military character, or in theecasconscientious objectors
in countries where they are recognized, serviceteganstead of compulsory military service; (cy aervice exacted in case
of an emergency or calamity threatening the lifevell-being of the community; (d) any work or seeiwhich forms part of
normal civic obligations.”

50van der Mussele v. Belgiu(h983), para. 29, accessedvatw.echr.coe.inbn 18 December 2005.

5 |bid, para. 32.

®1 See Section 231, German Penal Code.

53 EUROPOL public information (Annex Ill},egislation on Trafficking in Human Bein¢2005), p. 45.
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while under Article 225-14, forced labour is ‘wanki or living conditions incompatible with human
dignity’.>*

Finally, the Belgian Parliament recently passedew trafficking law that punishes actions made in
order to put a person - or permit this person tqbe— to work “in conditions contrary to human
dignity”. It is important to note that forced labvas not specifically addressed by this law eveih éan

be prosecuted under the law. The Belgian parliarhasttried to define “conditions contrary to human
dignity” through the legislative record. During theliberations for the new law, the Minister of tizes
provided testimony to specify those conditionsNheistry considered to be contrary to human dignity
they were defined through examples such as low svag@on-payment of wages, long working hours,
or unsafe working conditions. Under this law, jusigge compelled to include all forms of labour or
services where prosecutors can demonstrate sunficgt working conditions contrary to human
dignity. A ministerial directive is being drafted give to prosecutors and police services indiostiof
the meaning of “working conditions contrary to humdignity”; it will list several indicators to be
appreciated in each context.

Although, as discussed above, Convention No. 2Belefforced labour as all labour and services that
are provided involuntarily under menace of penalgme countries have chosen to only criminalize
those forms of labour or services which are copttathuman dignity. In a sense, this states analsvi
relationship, or that that most labour extractetbulgh coercion is substandard or that it forces
individuals to work under conditions contrary tonfan dignity. This standard could provide clearer
guidance to law enforcement personnel to identifyims of forced labour, or it could provide graate
guidance to judges within civil legal systems tsues consistent rulings as to whether forced labour
exploitation has occurred.

Furthermore, the Belgian and French laws crimimadizrafficking for forced labour purposes do not
require the prosecutor to demonstrate that thenvietas coerced into performing forced labour or
services. However, coercion is seen as an aggngvaticumstance under Belgian law. Artici&83
guinquiesof the penal code, which penalizes traffickingffmced labour, states:

“It constitutes an infraction of trafficking in huan beings to commit the act of recruitment, transpo
transfer, hosting and receiving a person, or t@ jpadransfer control of a person to a third pantih

the intent of putting the person to work or perimgtthe person to be put into work where conditions
are contrary to human dignity>’

This law only punishes services and labour thatcargrary to human dignity, and the prosecutor does
not have to show that the victim’s labour or sevivas extracted through a trafficker's use of doarc
Under the Belgian penal code, the use of coercioy increases the severity of punishment. This law
may presume that no individual would consent tokimgy under conditions contrary to human dignity,
even though the Trafficking Protocol only stateattbonsent cannot be given when the trafficker
employs coercion. This law was enacted in part ligegrosecutors were unable to convict traffickers
for forced labour exploitation involving an abuddtee victim’s vulnerability. Since coercion (artus,
abuse of vulnerability) is not an element of thevi&w, prosecutors believe that it will be far easb
convict traffickers for forced labour exploitatioh.

In France, Article 225-4 of the French penal cditeieates a prosecutor’s obligation to prove coanci
for the crime of trafficking in persons, but reaqsrthat the labour or services are contrary to numa
dignity to prove forced labour exploitatidh.The other two penal code provisions, which punish
employers who force individuals to perform labouservices, require a showing of coercion.

By eliminating the requirement for prosecutors emdnstrate a mode of coercion, the penal code

5 Ibid.

%5 See Section 433, Belgian Penal Code. Law of 10 w2005 —Loi modifiant diverses dispositions en vue de nefola
lutte contre la traite et le traffic des étres hunsaet contre les practiques des marchands de sdmme

% |nterview with Yves Segaert-Vanden Bussche, Belgiarsecutor, on 23 October 2005.

57 EUROPOL public information (Annex Ill},egislation on Trafficking in Human Bein(2005), p. 45.
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punishes employers for forced labour exploitationemever individuals are forced to work under
conditions contrary to human dignity, even if anpéager does not employ a mode of coercion to
compel the performance of labour or services. Cotiere No. 29 of the International Labour
Organization, which defines forced labour as cotimelabour under menace of penalty, provides the
minimum standard that countries are obligated topadwhen they criminalize forced labour
exploitation. While all forms of substandard labstould be eliminated, forced labour is specificall
criminalized as a particularly egregious form dbstiandard labour, since it involves the use ofaoar

to compel another’s subservience. Although prosesuin Belgium and France may find it easier
securing a conviction for forced labour exploitatioy not having to demonstrate a mode of coercion,
this penal code revision diminishes the characiédm of forced labour as a serious human rights
abuse. All forms of labour exploitation should hetailed and punished, but punishing and elimirgatin
forced labour, and providing the highest standdrgbrotection to victims of forced labour abuses,
means that countries should adhere to those stiswdatineated in Convention No. 29. The challenge
is therefore to distinguish between forced labola@tation where a victim is coerced and unable to
leave the employment relationship and other forfrexploitation that are “contrary to human dignity”
This is particularly relevant for the design of tint protection measures. A broad interpretation of
forced labour may entail the risk that victim paiten measures may be scaled back in these cosintrie
as legislators may not want to provide protectirgsidence permit and benefits to individuals ate
working voluntarily in places of employment undabstandard working conditions, but who are free to
procure other labour and services.

Penal laws in countries transitioning from sourced destination country

Until recently, countries on the eastern fringdzafope were mostly characterized as source anslittran
countries. A 2005 US State Department classificadfocountries in Europe as a source, transit ared/o
destination country (see Table 1) indicates thatymacent entrants to the European Union, including
Lithuania, Poland, Hungary, the Czech Republicyels as candidate entrants (Bulgaria and Romania),
and other countries in Eastern Europe (Bosnia-tyendea, Kosovo and Serbia) have also become
destination countries (as well as continuing tssberce countriesy. Other countries, such as Estonia,
Latvia, the Slovak Republic and Slovenia, as netsaais to the European Union, and aspirants to the
European Union (Ukraine, Turkey and Romania), whilpplying cheap labour to other EU countries,
will also attract numerous regular and irregulagmants from poorer countries. Accordingly, these
countries will need laws that criminalize the renent of labour (for the purpose of forced labour
exploitation in other countries) and penal lawst thanish exploitation for forced labour purposes
within their own territories. All countries thateamembers of the European Union must comply with
the EU Council Framework Decision of 19 July 200 acriminalize all forms of trafficking in
persons’ Other countries in Eastern Europe have develogethlplaws that punish forced labour
exploitation in their own countries, and some cadesthave successfully prosecuted cases of forced
labour exploitation. As mentioned above, Moldovas hacently enacted a new penal law that
effectively criminalizes a set of illegal acts thasult in compelling the involuntary consent of an
individual for forced labour purposes. Neverthelessnsiderable work must still be done, as all
countries within Europe should enact laws and dgwetafficking plans to combat forced labour
exploitation.

%8 poland recently reported its first conviction ofrafficker for exploiting Labour within Poland. Xietnamese employer
recruited a Vietnamese male to work in Poland. sreiggled the male from Vietnam for a bond of US@8. During the
victim's employment in Poland, he was housed inapartment for which he was also charged for whiggking only for
pocket money. Thereafter he was sold to a secorgdoger who made the victim pay off the fee for hide. Following
detection, the traffickers were imprisoned forestst three years. Source: Communication from Minat Justice, Poland, at
National Workshop on Combating Trafficking in Parsdor Forced Labour Purposes, 21-22 November 206§ionowo,
Poland.

% See Council Framework Decision of 19 July 2002 omlsating trafficking in human beings, Official Joat of the
European Communities, L 203/1.
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Table 1: Classification of countries

Source Source and Source, transit | Transit and Destination
countries transit countries | and destination | destination countries
countries countries
Group 2 Group 3 Group 4 Group 5
Group 1
Albania Estonia Bosnia- Austria Cyprus
Belarus Georgia Herzegovina Belgium France
Latvia Bulgaria Denmark Greece
Moldova Croatia Finland Israel
Romania Czech Republic | Germany Luxembourg
Slovak Republic| Hungary Italy Norway
Slovenia Lithuania The Netherlands
Ukraine Macedonia Portugal
Poland Spain
Russia Sweden
Serbia and Switzerland
Montenegro Turkey
Kosovo United Kingdom

Source: US Department of State (2005): Traffickimgersons Report
Country examples

Serbia-Montenegro has enacted a law penalizinfidkafg in persons, including trafficking for forde
labour purposes, and the law also criminalizes gbssession or destruction of a person’s identity
documents for the purpose of extracting servicdalmur involuntarily’® However, the trafficking law
does not punish an abuse of a victim’'s vulneragb#is a mode of coerciofRecently, prosecutors
successfully convicted a group of traffickers whpleited individuals for labour at a constructiates
The victims were forced to work without pay, weteysically menaced and were threatened with the
loss of accommodation if they complained to thehauties. In proceedings following detection and
arrest, the traffickers were convicted with senésnanging from 30 to 60 months imprisonnfént.

Macedonia has adopted legislation punishing alinforof trafficking in persons, including for the
purpose of labour exploitation. Also, Macedoniamne of the few countries in Europe to punish seizur
or destruction of a person’s identity documents floe purpose of compelling forced lab&tr.
According to reports that have compiled recent gecasions of trafficking in persons in Macedonia,
there have been no prosecutions for the crimeaffidking in persons for the purpose of forced laibo
exploitation (although there have been prosecutionsther forms of trafficking, and particularlgrf
the purpose of sexual exploitatidi).

On the contrary, Ukraine has not enacted a penattat punishes all forms of trafficking in persShs
It does not punish traffickers who coerce individuarough an abuse of the victim’s vulnerabiléyd

5%http://www.coe.int/T/F/Affaires_juridiques/Coop%ESficm_juridique/Combattre la_criminalit%E9_%E9conomedProjet
LARA/Natleg_mont.asp#TopOfPagel

%1 See Montenegrin Prosecutor files first charges for humteafficking’, 26 November 2004, BBC Monitoring International
Reports.

S2http://www.coe.int/T/F/Affaires_juridiques/Coop%Efica_juridique/Combattre la_criminalit%E9_%E9conometProjet
LARA/Natleg_ FYROM.asp#TopOfPage

53 Velkoska, Violeta: “Combating Trafficking in Humdeings Through the Practice of Domestic Courts”, ioal All For
Fair Trials (2005), p. 20.

54 Seawww.abanet.org/ceeli/publications/conceptpapersémimafficking/ukraine.html
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recruitment of the individual is not clearly inckalas a punishable act. Finally, the law requinas &
victim must have been transferred across Ukraibeislers for the act of trafficking to have occurred
This is unnecessary since the Protocol also crimegrecruitment, transport, transfer and explaita
of an individual solely within one countf¥.

Rogatories: Improving collection of evidence betweecountries

Rogatories are formal requests from a court orqaat®rs in one country to the judicial authoritids
another country requesting service of processaitiqular to procure evidence or transmit inforroati

for use in criminal and civil matters. Traffickimgses, which involve the commission of criminakact
in a source and destination country, often requiosecutors and judges to procure evidence froeroth
countries to successfully evaluate the criminabiliy of offenders. Letters rogatory between many
countries are unnecessary, as both internatiomategional mechanisms to govern the transmission of
documents have been created.

While rogatories originally depended on comity betw nations, the first convention controlling
transmission of documents internationally betweaimtries is the Hague Convention of 15 November
1965 on the Service Abroad of Judicial and Extrigjatl documents (Hague Service Convention),
developed between those countries that are padiése Hague Conference on Private International
Law, of which there are 55. The Hague Conventiavipies a simplified and standardized method of
exchanging evidence and documentation between resirthrough the use of a central authority in
each country® A significant number of European countries are imers of the Hague Service
Conventiorf” However, the Convention does not specify what dyp& evidence may be collected
through the process, nor does it dictate any sotigéa matters that may arise when exchanging
evidence or documentation between two legal systems

Within Europe, there have also been standardsithae been enacted to govern the exchange of
information. Prior to the Hague Service Conventithe Council of Europe enacted the European
Convention on Mutual Assistance in Criminal Mattddslike the Hague Service Convention, which
creates a mechanism and procedure to exchangenegidbe European Convention does not prescribe
any specific mechanism to ensure a simplified emgbhaof information. Instead, it only obligates
parties to the Convention to execute all rogatorsssied by other parties for evidence in criminal
matters. The Convention has been ratified by neafliember States of the Council of Europe, with
the exception of Monaco and San Marffio.

However, neither of these conventions was suffidem®nsure proper exchange of information between
all potential source and destination countries. [&/hiany trafficking victims originate from Eastern
Europe, many countries within Europe have large bann of victims arriving from East Asia, Africa
and even from Latin America (to Portugal and Spaits) some of these countries were not a party to
either Convention, cooperation in criminal mattéesd become a serious obstacle to prosecuting
traffickers®® The UN Convention on Transnational Organized CriRelermo Convention), which the
Trafficking Protocol supplements, provides for ariey of measures that facilitate mutual legal
assistance between these countries.

The Palermo Convention obligates all States partyy¢ Convention to “afford one another the widest

% See ILO: op. cit. (2005), p. 8-9. The Traffickifgotocol supplements the UN Convention on TransnatiOrganized
Crime (Palermo Convention). Generally speaking, esipenalized under the Palermo Convention mustabertational and
involve an organized criminal group. However, thées not need to be included in the definitiorthef domestic crime of
trafficking unless expressly required by the TMiing Protocol. Thus, the Protocol, if fully imphented, will obligate
countries to enact penal laws that combat traffigkin persons regardless of the involvement ofrgartzed crime group or if
the crime is transnational.

% Seehttp://hceh.e-vision.nl/upload/outlinel4e.pdf

5 For a list of those countries that are a party the Hague Service Convention, please g&f://hcch.e-
vision.nl/index_en.php?act=conventions.status&citi=1

%8 See European Convention on Mutual Assistance iniGainViatters, CETS No. 30, ttp://conventions.coe.irfor a list of

signatories of the Convention.

% See Rijkin, Connie: “Trafficking in Persons: Praséen from a European Perspective”, Section 7.1.3.5
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measure of mutual legal assistance in investigstiprosecutions and judicial proceedings in retatio

the offences covered by this Conventiéhlh the context of the Convention, this includesvision of
evidence, executing searches and seizures, prgvitiformation, evidentiary items and expert
evaluations, providing originals or certified capief relevant documents and records, including
government, bank, financial, corporate or busirmessrds, identifying or tracing proceeds of crime,
property, instrumentalities or other things for dantiary purposes and other requests that are not
contrary to the requested State party fawo facilitate the exchange of evidence, the Paberm
Convention prescribes countries to designate aralemtithority with the responsibility and power to
receive requests and either perform them or ass&n to the relevant party in the requested Stae,
ensuring that these requests are perforspeedily’

Yet despite the entry into force of these convergi@vidence from multiple countries indicates that
ability to prosecute traffickers is often hinderedobstructed by the ability of a requesting State
procure evidence from another State where actsmbigation, whether it be recruitment, transpart o
procurement of labour occurred. Requests for ewedretween two contracting States either take too
long to be useful or are never actually fulfill&dRomanian prosecutor discussed her inability t@iob
evidence from the Czech Republic, where a Russiganized crime syndicate had exploited 30
Romanians for labour, but where cooperation wasexistent between the two countri@sOther
countries from which Romania requested informatiene responsive, but only after a very long period
of time (6-10 months), which was usually too late the prosecutors to use in a trafficking c4se.
Interestingly, this occurred even when a formalatire had been developed in both the requestidg an
requested State. In these cases, because the traguelsl have to pass through a multitude of
departments, including each country’s Ministry abtice and Prosecutor’'s Office (which is the case
between Romania and lItaly), the time to receivdenge or information from a request was too long to
be usefuf® This is frustrating since many prosecutions in Boia are currently for the recruitment of
trafficking victims. Thus, evidence from the otleEuntry establishes the purpose of the exploitation
and often other evidence gathered in the destmat@untry helps to establish the recruiter's guilt,
particularly when the recruiter is directly conregtto the activities of others in the destinatioardry.
Without such evidence, prosecutors have to hopehiliak and telephone records provide sufficient
evidence to establish the trafficker's criminal sdét These same problems have been reported
elsewhere. In the Ukraine, similar delays requgstifiormation from other countries have prevented
prosecutors from compiling evidence against trkéfis’’

Police investigators have also had difficulty conmicating with other police departments to collect
evidence against traffickers. The Palermo Convanbbligates signatory countries to ensure that law
enforcement agencies cooperate closely with theimterparts in other countries, by establishing
channels of communication, facilitating the secamel rapid exchange of information, identifying the
whereabouts of suspects, conducting inquiries awditing and securing assets of suspects and
offenders’® Despite this obligation, countries find it diffituto cooperate with their counterparts
elsewhere. For example, investigators in Germamyptain that while the exchange of evidence and
information with investigators from other countriegheoretically possible, it takes too much tiamel
rogatory letters are not answered at all by forényestigation offices, although some countrieslten

be more responsive than others (e.g. Poland, AdStriThe lack of communication between law
enforcement agencies also thwarts proactive imyastins. Law enforcement officials from Portugal
complain that they have been unable to follow upaports of Portuguese workers being exploited in
other countries, such as Ireland, Finland, Swedehtlae Netherlands, because of a lack of Portuguese

0 bid, Article 18(1).
" bid, Article 18(3).
2 |bid, Article 18(13) and 18(24).
Zj Communication with lulia Diaconu, Romanian Prosecon 28 October 2005.
Ibid.
5 |bid.
8 Ibid.
" Interview with Suchansk (NGO fighting traffickirig persons in Ukraine), 24 October 2005.
8 UN Convention on Transnational Organized Crime,cletP7.
" Interview with Holger Bernsee, Senior Officer, 8t&ffice of Criminal Investigations (conducted by Pawletta on 14
November 2005).
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officials in the destination country and due toadufe of the destination countries to respond to
information requests from Portuguese authorffies.

What is the cause of this problem? One study exagimutual assistance in trafficking matters
between European countries concluded that the rsaitors are the lack of priority assigned to
responding to rogatories and bureaucracy in thertieyents responsible for fulfilling requests for
evidence and informatidl.Other factors that have contributed to a breakdimvthe rogatory process,
according to the same study, include: languagel@nub between the countries, operational problems
with executing requests, including a lack of contitails (no telephone or fax details are avadlail
known in the requesting country), a lack of ceigeml systems in countries to track, confiscate or
investigate bank records from accounts of suspaot$nability of officials from a requesting State
travel to the requested State to facilitate calbeciof evidence and deposition of witnesses, mostly
because the requests are refused, an inabilitptearoimportant information for serious cases beeau
the rogatory system is overburdened by trivial @nanrequests for mutual assistance, and a lack of
resources in the processing departments for semgidgeceiving a requebt.

There are institutions that are available at theogean and international level to facilitate theleange

of information to combat trafficking, including Eapol and Interpol. While it is beyond the scope of
this paper to review how these institutions are kimgy to facilitate communication between law
enforcement agencies and prosecutors in differetmtcies, investigators have noted that the ahitity
exchange and obtain information is improved mankedhen Europol or Interpol are involved in the
exchange of information between two countffes.

IV.  ADHERENCE TO HUMAN RIGHTS STANDARDS

Trafficking in human beings is both a cause andomsequence of human rights violatidAsA
successful anti-trafficking response should empowietims and promote the rights of at-risk
individuals and victims. Nevertheless, most nati@mai-trafficking responses have tackled all forofis
trafficking as a law and order problem. The victisnnot viewed as a holder of rights but as an
instrument of the State that can enable an efiegiesecution. This denies victims the opportutaty
restore their basic dignity, contributes to théigreatization in source and destination countnpeshes
many at-risk individuals into forced labour, discages interaction with law enforcement and social
protection agencies to promote their rights, anlddong detection, places them in danger of beiag r
trafficked. These actions deny victims their bagibts guaranteed through international humantsigh
standards and exacerbate a victim’s vulnerabilffies

There are several fundamental rights that all Statast uphold. All major treaties and conventions
require States to uphold is the principle of nasedimination, first promoted under Articles 2 andf7

the Universal Declaration of Human Rights. Statégations to promote non-discrimination should
ensure that any law or policy does not directhyirmtirectly discriminate against or deny any human
right of a group of persons sharing an identifiatilaracteristic, or against any individual on actamf

his or her status, including but not limited to thdividual's race, ethnicity, age or gender. Settpn
governments are obligated to prevent and combidickiag, to protect, assist and provide criminaba
civil redress to trafficking victims, and to ensurat no State-sponsored laws, policies or measures
contribute to or exacerbate trafficking in persdagithermore, States must overcome any human rights
abuses that “create the conditions for traffickiffy. Thirdly, States must recognize all victims as

8 Communication with Portuguese Ministry of JustiteNational Workshop on Combating Forced Labour andnkin
Trafficking in Portugal, 29 November 2005.
:z See Rijkin, Connie: “Trafficking in Persons: Prosgon from a European Perspective”, Section 6.3.2.

Ibid.
8 Communication with Portuguese Ministry of JustideNational Workshop on Combating Forced Labour andnin
Trafficking in Portugal, 29 November 2005.
84 See “Report of the Experts Group on TraffickingHoman Beings”, European Commission, Directorate-G#nkrstice,
Freedom and Security (2004), p.137.
8 |bid, p.139.
% |bid, pp. 139-140.
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holders of rights. This includes the right of treltfng victims to protection and assistance frora th
State independent of their willingness to coopevéth authorities, the preservation of confidertyal

and privacy in any legal proceedings and the rafhtictims to pursue criminal, civil and other léga
forms of redress. Finally, States have a respditgibd strengthen the position of affected groups
combat human rights abuses through legal instrusreamd processes, and to enable and defend victims
of trafficking against subsequent exploitatfon.

This paper will consider how European countries mignwith major human rights norms in two
respects: (1) victim protection measures, and @adaily provision of reflection periods and residen
permits, and (2) compensation for victims of treidfing.

Victim protection measures

States have an obligation to provide protectionassistance to trafficked persons as victims abag
human rights violation. Until recently, no protectior assistance was provided to victims following
detection. Since the victim was present illegaflytihe destination country, they were immediately
arrested and deported to their home country. Timeeidiate return of victims ignores their insecuiity
the country of origin, exacerbating the victim'sinerability to further exploitation. From a law
enforcement perspective, poor victim protection snees discourage victims of trafficking from
seeking assistance from law enforcement officiatsféar of mistreatment, deportation and potential
risks to their personal safety. Most traffickingtigity thus continues unabated, and, without an
effective deterrent, traffickers can act with redd disregard to anti-trafficking laws and policies

The Palermo Protocol includes provisions for vicfinotection and assistance, but treaty negotiation
only produced vague, non-binding guidelines. Irtipalar, Article 6 of the Protocol recommends that
Parties consider implementing measures to provedgstance and benefits to victims, which would
include appropriate housing, counseling and inféiona medical, psychological and material
assistance, and educational, training and employopportunitie$® Article 7 also makes further non-
binding recommendations, stating that State Partsésll consider adopting legislative or other
appropriate measures that permit victims of tr&ifig in persons to remain in its territory, tempdya

or permanently, in appropriate cas&s"Other measures to provide protection and assisfaome of
which will be considered below, include the right geek compensation, protection of the victim’s
identity, privacy and physical safety, safe repditon of trafficking victims to origin countriesnd
measures to prevent trafficking in persdhs.

Reflection periods and residence permits

Since the adoption of the Palermo Protocol, nunermauntries have adopted schemes to provide
victims with means to remain in the country follogidetection. These schemes generally include two
measures; firstly, victims are granted a reflectp@niod, which provides the victim with a specified
period of time to consider their options, to oveneothe trauma of their exploitation, and to deaeas
fears of immediate arrest and deportation intoasibns that are or could be potentially dangeraus f
the victim and his or her family. Following the legftion period, and depending on the country, misti
are given an opportunity to apply for a temporasigdence permit that normally lasts for six months.
Although the Protocol does not limit application thiese protection measures to victims of sexual
exploitation, most countries in Europe until retgihiad only provided protections to victims of saku
exploitation.

The European Union, in 2004, adopted Council Divect2004/81/EC, which obligates all EU
countries, by 6 August 2006, to provide a reflattiperiod and residence permit to victims of

87 Other obligations of States include participationjnclusion of all relevant actors in civil sagighuman rights institutions
and NGOs dealing with trafficked persons. Finaljnuman rights perspective will incorporate a gersgnsitive perspective
into the design of any laws, policies and mechasigiith respect to combating trafficking in persons.

8 See UN Trafficking Protocol (2000), Article 6.

8 |bid, Article 7.

% |bid.
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trafficking under limited circumstancésAccording to the Directive, a reflection periochese length
can be determined under national law, should beiged to all victims of trafficking. Thereafter UE
Member Countries should grant a residence pernpiénig¢ing upon criteria developed by the country,
which could include the opportunity for the victim assist in investigative and judicial proceedjngs
whether the victim has shown a clear intent to eoai@, and whether the victim has severed all ties
with their exploiters. It should be noted that #heesquirements are not dispositive. Article 4 o th
Directive holds that Member States may adopt omtaa more favourable provisions for trafficked
persons; therefore, victims of trafficking can arged a residence permit solely based upon thgedan
they would face if they were deported to their hamentry?? In addition, the Council of Europe, under
the Convention on Action Against Trafficking in Ham Beings, would require States, if they ratified
the treaty, to provide a reflection period of 3¢gl#o victims of trafficking, and thereafter, tei® a
renewable residence permit to victims of traffickih“the competent authority considers that trstéty

is necessary owing to their personal situation*tbe competent authority considers that their s&ay
necessary for the purpose of their co-operatior whiie competent authorities in investigation or
criminal proceedings® This establishes a regional standard that supplerinking the grant of a
residence permit from an agreement to cooperate.

Countries have introduced schemes to provide tidlegeriods and residence permits. While most
victims’ rights groups advocate a reflection perafdhree months, actual reflection periods grated
countries vary greatly with respect to length odrgr and normally are for less than three mofiths.
Longer reflection periods provide a victim with thpportunity to recuperate and to make an informed
decision. Furthermore, almost all countries thetehdeveloped residence permit systems require the
victim to agree to cooperate with investigationg ggrosecutions to remain within the country
thereafter?

Are there compelling reasons to not link a grantaofesidence permit to an agreement to testify?
Human rights principles state that countries shawdd link victim protection with a willingness to
cooperate with law enforcement and criminal ingggtons?® Otherwise, victims who are hesitant to
testify, whether due to their unwillingness to n@ebprevious trauma, fear for their personal safety
security or the security of family, will be unwilly to interact with authorities, since a failure to
cooperate with result in arrest and deportatiomviemng residence permits based upon whether the
individual needs protection, instead of whetherytltecide to cooperate, is also in line with
humanitarian principles. Secondly, when a victirekseassistance to escape forced labour exploitation
linking grant of a residence permit with agreemtentcooperate can deny individuals the right to
redress. Countries are obligated to provide victimsright to redress, including the right to
compensation, restitution and rehabilitattdThe ability to seek redress against traffickertaigely

1 See Council Directive 2004/81/EC of 29 April 2004.

92 Article 4 states: “This Directive shall not preteviember States from adopting or maintaining manefirable provisions
for the persons [victims] covered by this Directive

9 See Council of Europe, Convention on Action Agaifrstificking in Human Beings, Article 13 and 14, 2005

9 For instance, Belgium grants a reflection period®tays Germany grants a reflection period of ékseand Poland grants
a reflection period of 2 months

% For instance, Germany grants a reflection perindtfe victim to make a decision as to whether thewld like to cooperate
with the authorities. See International Organizatfor Migration, Awareness raising of judicial authorities concerning
trafficking in human being005), p. 42.

% Article 8 of Recommended Principles on Human Rights and Humafiidking states “States shall ensure that trafficked
persons are protected from further exploitation hadn and have access to adequate physical antigbsgical care. Such
protection and care shall not be made conditiopahtthe capacity or willingness of the traffickestspn to cooperate in legal
proceedings.” Furthermore, Article 9 states “Legyadl other assistance shall be provided to traftigkersons for the duration
of any criminal, civil or other actions against gested traffickers. States shall provide protectnd temporary residence
permits to victims and witnesses during legal pedéegs.” See United Nations High Commissioner famidn Rights
Principles and Guidelines on Human Rights and Takifiig, E/2002/68/Add.1 (2002).

97 See Universal Declaration of Human Rights, Arti8lelnternational Covenant on Civil and Political RighArticle 2;
International Convention on the Elimination of Abffns of Racial Discrimination, Article 6; Conventidgainst Torture and
Other Cruel, Inhuman or Degrading Treatment or Rumént, Article 11; Convention on the Rights of thel@hArticle 39;
European Convention for the Protection of Human Rigltticle 13. Furthermore, the EU Charter on HunRights
prohibits trafficking in persons under Article 5daprovides for remedies of human rights violatiansler Article 47. Finally,
Article 75 of the Rome Statutes that establishes Ititernational Criminal Court mandates that repamatican include
restitution, compensation and rehabilitation.
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based upon a victim’s ability to obtain a residepeamit and remain within a destination countryt Ye

nearly all countries only grant residence pernfitgicgtims agree to testify. As discussed aboves thi

ignores the trauma victims have suffered and therpial risks that victims must take into accoupt b

testifying, which many victims may believe will jeardize either themselves or their family. Thus,
countries present victims with a difficult choici the victim's mind, between two competing

considerations: personal safety, security and awwid of trauma (by not cooperating) or obtaining
compensation (by cooperating and remaining withindountry).

Italy does not always condition grant of a resi@epermit on a victim's agreement to testify. Under
Italian law, an Article 18 permit, as it is commprknown, can be given under two circumstances,
either for agreeing to cooperate with authoritiegtirsue criminal charges against traffickers,cor t
migrants in situations of abuse or severe exploitatvhere their safety is threateri€dn either
situation, migrants must be willing to participate a social assistance and inclusion programme
provided through social organizations and fundethiyitalian government. The Chief of Police foe th
particular district in which the victim resides gta a residence permit. A permit is granted in the
course of an investigation, during an admissiorequest in court, or through a social welfare agasnc
request. In any situation, the permit is grantetihwhie assent of the Public Prosecutor, eitherdiipg

on his proposal or as a result of a favourableiopilon his part. In practice, the Article 18 permit
according to previous reports, “may be obtainedniaking a simple statement to the police which
reports that the crime has occurred, not only bkingaa full, sworn statement® A residence permit
may be renewed after six months if the victim ighia midst of pursuing criminal charges against the
trafficker, or if they are employed or enrolledan education programme at the end of the residence
permit period-®° Other revisions to the criminal code in 2003 idtroed additional measures to support
victims of trafficking in Italy. Under Law No. 22@003) entitled ‘Action against trafficking in huma
beings’, two new funds have been established tpatpictims following detection and grant of a
residence permit. Under Article 12 of the law, adwvill be established to create more assistande an
social integration programmes for victims, whileden Article 13, a special programme with a funding
grant of 2.5 million Euros will be created to prdeiimmediate victim assistance, including immediate
support and living grants, protected housing araitheassistanc®’ This was the result, according to
On the Road, an NGO based in Italy that providggastt to victims, through long negotiations witle th
ltalian government to improve the level of servipesvided to victims®?

While all EU countries will have developed victimogection measures by August 2006, only a few
countries, according to current research, haveldpgd specific victim protection programmes that
conform to EU standards. These countries, in cehtia Italy, require victims to cooperate with the
authorities in order to receive benefits underghfagramme. The one exception may be Finland, which
announced the creation of a residence permit ine8dger 2005. While the intended residence permits
are to be granted mainly to victims of traffickindpo agree to cooperate with authorities investigati
the crime, there will also be a residence perndingeven if there is no cooperation, if denying the
permit would be unreasonabfé.In the Netherlands, the Dutch authorities consitef the utmost
importance that victims or witnesses of traffickiwho report an offence remain available to the eubl
Prosecutor for an extended period of time to prewedidence. The B-9 regulation, which provides
victim protection, guarantees a reflection periodwictims of trafficking if there is even the diigst
indication that the individual has been traffick@lice are obligated to bring notice of the vicim
rights under the B-9 regulation. Once identifidtk victim is offered a three-month reflection pdrio
where the victim must decide whether they will néfbe crime of trafficking. If they decide to rapo
the crime, this is taken as an application to geamesidence period for a period of time, which is

% See Law on Immigation, Decreto Legislativo 25 JUB98, no. 286, Article 18 (translated excerpt#)ccessed from
http://www.legislationline.org/.
iiOSee Human Traffic, Human Rights: Redefining Victimt@ction, Anti Slavery International (2002), p114

Ibid, p. 140.
101 5ee Legge 11 August 2003, no. 228, “Misure colatrvatta di persone”, published in the Gazettddisffe no. 195 of 23
August 2003, Article 12 and Article 13.
102 Communication with Mr. Marco Bufo, On the Road, 1lvBimber 2005 (interview conducted by Ms. Gabriellaettini).
103 «y/ictims of human trafficking to get temporary i@snce permits”, Helsingen Sanomat, 24 Septemb@5.2@\ccessed at
www.helsinginsanomat.fi/englisbn 24 September 2005.
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honoured in the case of a criminal prosecutiomuestigation® Until 2005, the B-9 regulation only
applied to victims of sexual exploitation. Similgrthe Dutch penal code, until 2005, only crimined
trafficking for sexual exploitation. However, wiglassage of a new penal law criminalizing traffigkin
for forced labour and sexual exploitation, the BeQulation was revised to provide protection tchbot
victims of sexual exploitation and labour expldaat'® Although there have been no prosecutions of
trafficking for forced labour purposes, Dutch sb@eganizations have reported cases of victims of
forced labour exploitation who have been grantexigution under the B-9 regulatid!f.Mechanisms
elsewhere to grant a reflection period and resiegremit tend to be similar to the measures employe
in the Netherlands, with some variatidfis.

Poland, as a new member of the EU and as a cotlatrhas recently become a destination country for
forced labour exploitatio® has already developed a system of victim protectlat provides a
reflection period of two months and a residencenjteto those victims who agree to testify.Other
transition countries within the EU will be requirta provide reflection periods and residence permit
by August 2006. A few other countries are startmglevelop victim protection measures for victims
of trafficking within the country’s territory. Tudy, as both a source and destination country, has
developed a humanitarian visa that can be graotettims of trafficking for a period of six montlirs
exchange for aiding authorities with the criminavestigation. Furthermore, two shelters have been
provided for victims of trafficking, and the Govemant provides both medical treatment and legal
aid° However, more specific data regarding how the @nognes have been implemented, whether
they have been effective, and whether victims bbila exploitation receive protection could not be
ascertained.

Other countries have not enacted laws or implendentetim protection measures for trafficking
victims. Macedonia has not enacted legislation roviple either a reflection period or a residence
permit to victims of trafficking™ Instead, the State provides informal care throughoeernment
shelter, which provides medical, psychological lgadl assistance. Following detection, police ti@amns
victims identified during anti-trafficking raids tihis shelter. A local NGO interviews the victimsda
repatriation, counseling, medical and other suppentices is offered by the International Orgamrat
for Migration (IOM). Those victims willing to te$yi may be included in a witness protection
programme, if public prosecutors, the investigatjndges or the president of the council find it
necessary.

Similarly, countries such as Ukraine and Romanizehalso failed to implement formal procedures to
grant residence permits to victims of trafficking éither country. Ukraine and Romania are both

104 See Dutch National Rapporteur: (2002xfficking in human beings: First report of the h National RapporteyrThe
Hague: Bureau NRM.

195 Correspondence with Office of the Dutch National fageur, 26 October 2005.

108 Conversation with Ms. Pinky Toane, STV Unit, Netheds.

197 |n Belgium, as soon as presumed victims of trafffigkare detected by the police or social inspectibay are led to an
official reception centre where they are harbowed provided with legal, administrative, social aneldical support; in case
of doubt about the status of the victim, the reilogptentre should at least be allowed to have soonéacts with the victim.
However, the authority to recognize the legal stditelongs with the public prosecutor. A delay Bfdays is given to victims
to decide whether they wish, or not, to give evideagainst the perpetrators or return to their homentry. In case of
complaint or statement within this period, the mictgets an official residence document, valid foree months. The
reception centre ought to give support during pleisod and the victim can get a time limited worklicence and/or financial
support from the administration for public assis@n At the end of the period (that can be extenolecke), the public
prosecutor has to take a decision about the stétire victim and the investigation based uponstaégements. If, at that time,
he is unable to confirm the status and to draw lesians on the statements, a residence documeid, fea six months, is
given to the presumed victim. In case of sentexti¢ke first level of jurisdiction or even in casfiedemand by the prosecutors
for sentencing upon the offence of trafficking iunan beings, the victim gets an unlimited right rekidence.
Correspondence with Frederic Kurz, Principal Coordingor Network to Combat Trafficking Against Perspi24 October
2005.

108 Seehttp://www.state.gov/g/tip/rls/tiprpt/2005/4661 4rht

109 communication with Polish authorities, National \W&irop to Combat Trafficking for Forced Labour, 2128vember
2005, Legonigow, Poland.

110 communication with Devlet Yelda, IOM Turkey on 28t6ber 2005.

1h/elkoska, VioletaCombating trafficking in human beings through thaqtice of the domestic cour@oalition All for Fair
Trials (2005), p. 61.

112 5ee UNDP Compendium, Macedonia (2004) accessednatanti-trafficking.net
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important transit countries for trafficking, andithvictims of trafficking destined for Western ctiigs
should receive basic protection to overcome traamé seek redres§ Romania has not instituted
formal procedures that provide victims of traffiogi with a mandatory reflection period and the
possibility of a residence permit. Under the Law tbe Prevention and Combat of Trafficking in
Human Beings enacted in 2005, authorities only @puiae repatriation to the country of origin withi fu
security and without undue delay, and may provideinas of trafficking with temporary status in
shelters, where the individual may receive medieglal and psychological assistance. However, there
are no guarantees that an individual will receivesféection period or residence permit, and may be
deported immediately to their home country withontlue delay from Romania. In 2002, Anti-Slavery
International reported that there was no legal igioms protecting individuals trafficked into
Ukraine!** A recent Human Rights Watch report confirmed thaP005 no protection mechanisms for
victims of trafficking had been developed in Ukeaif? Secondly, countries on the eastern fringe that
continue to be source countries must also providéeption, legal and medical assistance, and an
opportunity to seek redress against traffickersyitbims of trafficking who are repatriated to tees
countries. Victims returning home are often vulibégao being re-trafficked into destination couesri
and even when unsuccessful in filing claims forreed in destination countries, may have claims for
criminal and financial retribution in source couesragainst traffickers. There are reports of ssafcd
ongoing prosecutions in these countries. In Romao@&tain regions have reported success in
prosecuting recruiters who exploited individuals farced labour purposes in other countries through
informal trafficking networks. However, these effoare limited to a few areas of the country where
law enforcement and prosecutors are dedicated tisiping recruiters for trafficking practicés.
Furthermore, although the Romanian Government pased a number of shelters around the country
for repatriated victims of trafficking, social sugporganizations have stated that these sheltenua-
down, inappropriate and are completely empty bexdradficking victims do not want to use them.
Because there shelters are empty, the Governmeantdtarmined that there is no need to heighten
awareness or improve conditions in these shelbesspiport victims of trafficking'’

Currently, the United Kingdom is holding open cdtetions to create a national plan to combat
trafficking in persons, and this could stimulate tBovernment to provide a reflection period and
residence permit to trafficking victimi&® Nevertheless, no protection to victims of traffizk has been
provided until now, and the consultation’'s prospsecindicates some of the reasons for the
Government’s reluctance. According to the policpgraissued by the Home Office, the Government is
reluctant to offer reflection periods and residepeemits because “We have a serious concern that
implementing such provisions might act as a “pdilctor to the UK. For example, they could be
misused by individuals seeking to extend their dtathe UK, where they do not have a genuine claim
as a victim of trafficking. Dealing with frauduleapplications will slow down our ability to respen®
genuine claims. In addition, we need to consideritipact of a reflection delay on the ability ofipe

to gather evidence in investigations, the risk géhat the trail could run cold*

The United Kingdom, as well as Ireland and Denmark, not required to abide by the EU Council
Decision on providing protection to victims of fiiaking.**° Thus, although the European Union and its
Member States had probably discussed and concthdéthe fears currently expressed by the UK were
either not valid or not as important as protectng promoting the rights of victims of traffickintpe
current discussions clearly show a worry that thesges could become major problems in the UK, and

113 See http://www.state.gov/g/tip/rls/tiprpt/2005/466161ht Ukraine, according to the US State Departmergrvss as a
significant transit country for Asian and Moldoveintims trafficked to Western destinations”.

1% See “Human Traffic, Human Rights: redefining vicgimotection”, Anti-Slavery International (2002),204.

115 5ee “Ukraine: On the Margins. Rights Violationsiagt Migrants and Asylum Seekers at the New Eafterder of the
European Union” (2005), accessedntip://hrw.org/reports/2005/ukraine1105/ukraineti#@Bpdfon 3 January 2006.

116 Communication with lulia Diaconu, Romanian Prosecen 28 October 2005.

117 Communication with Yana Matei, Reaching out Romamie6 October 2005.

118 «plan to let people smuggling victims stay in the "UKThe Guardian, 5 January 2006, accessed at
http://politics.quardian.co.uk/homeaffairs/stor§/0026,1680127,00.htmBee also:
http://www.ind.homeoffice.gov.uk/ind/en/home/newsgs_releases/consultation_on_uk.html

119 see Tackling human trafficking — Consultations on preats for a UK action plah UK Home Office and Scottish
Executive (January 2006), pp. 17-18. Accessednat.homeoffice.gov.uk/documents/TacklingTraffickipdf?view=Binary
120 See Council Directive 2004/81/EC of 29 April 2004tiéle 21.
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that the UK would become a major magnet for irraguhigrants seeking to take advantage of a law
that protects the human rights of trafficking vies. Due to the current policy of not providing wict
protection, victims of trafficking wishing to renmain the United Kingdom must depend upon asylum
laws and lesser forms of victim protection for gdas. Otherwise these victims of trafficking are
deported from the U.K., whether they were traffdkato the country for sexual exploitation, forced
labour or other purposes. While victims of traffitdg have successfully applied for asylum under the
1951 Refugee Convention and the European Conveafibluman Rights, experience from the United
Kingdom shows that this is only granted in the ne&teptional of circumstances.

Following Britain’s adoption of the European Contien on Human Rights, a national Human Rights
Act was passed in 1998. This gave rise to possibiens for asylum under Article 3, which prevents
return to countries where a person would risk serioarm (or if the victim fears re-trafficking), dan
Article 4, which grants asylum for individuals wiaoe victims of forced labour trafficking and fear
being re-trafficked. While these cases are almbgays unsuccessful, asylum has been granted to
victims of trafficking. In one casé.D. v. Home Department (200@sylum was granted to a Ukrainian
woman on the grounds of her fear of being persedoyean organized criminal gang in the Ukraifie.

A separate case involving trafficking for labouptitation resulted in a successful grant of asyfom

a Nigerian woman. The case, nevertheless, revealsdifficult it is to gain asylum on account of a
victim's well-founded fear of re-trafficking In this latter case, the victim had been trait from
Nigeria into the United Kingdom twice to performndestic labour under harsh conditions, and the
evidence was extremely strong that the victim wdadde-trafficked upon return to Nigeria. Eventwit
overwhelming evidence the case was only won onaipfe

Finally, if an application for asylum fails in théK, or even before applying for asylum, an indivatiu
may apply for either humanitarian protection orcdisionary leave, which was formerly known as
exceptional leave to remain. Humanitarian protecti® leave granted to a person who would, if
removed, face in the country of return a seriogk to life arising from the death penalty, unlawful
killing, torture or inhuman or degrading treatmentpunishment. If a person has been refused asylum
he or she may still be considered under this ptioteeneasure. A person who is granted humanitarian
protection is allowed to work and has access tdipfinds. Discretionary leave can be considered fo
persons who have not been considered for intemedtiprotection, or who have been excluded.
Discretionary leave may be granted if, for examge, applicant is an unaccompanied child for whom
adequate reception arrangements in their countey ret available, or if the person is able to
demonstrate particularly compelling reasons whyoeahwould not be appropriaté®

Israel has not enacted a law to punish traffickiog forced labour exploitation, and also has no
mechanism to protect or provide any benefits téimig of forced labour exploitation. While no dafa o
victims filing for asylum could be obtained, itlikely that victims of forced labour exploitatiorave

no recourse to remaining in the destination coufgpwing detection. A case reported in the Israel
press demonstrates the effect of the lack of ptiotes for forced labour victims. In the case, adiém
woman who had been hired on an illegal permit tokwo Israel, was forced to work for almost no
salary, did not have access to her identity docusnemd was forbidden from leaving the house of her
employer, where she was employed as a domestiargéfVFollowing detection, she was scheduled
for deportation despite the fact that criminal gedings had commenced against the traffickers.anhil
victims of sexual exploitation are granted a woekrpit to remain in Israel for one year following
detection, no such protection is offered to victwh$orced labour exploitation.

Problems with implementation of victim protection measures

121 See “Human traffic, human rights: Redefining Vicfirotection”, Anti-Slavery International (2002),106.

122 «The Struggle Between Migration Control and VictPnotection: The UK Approach to Human Traffickingljomen'’s
Commission for Refugee Women and Children, June 2005.

123 Seewww.immigration4uk.co.uk/leave.htmiSee also
http://www.ind.homeoffice.gov.uk/ind/en/home/laws policy/policy instructions/apis/discretionary |leawtmland
http://www.refugeecouncil.org.uk/infocentre/asylamlseeking_asylum.htm

12See Sinai, Ruth:iidian woman seeks status as victim of human tkariif, accessed atww.haaretz.conon 22 December
2005.
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Even if victim protection measures have been impleied, numerous problems have arisen. In
particular, the following problems have been natedugh prior research and through the observations
of social protection agencies that often servéaditst point of contact with victims:

Police and prosecutors press victims to not usedfection period they are legally entitled toare
reluctant to grant residence permits to qualifiectims. In Italy, police and prosecutors have licke
grant of the residence permit to willingness taitgseven if not compelled under the law;

Overzealous application of immigration laws and o$ebilateral agreements exclude victims from
mandatory reflection periods and residence permits.

The severity of exploitation a person must sufterqualify for a residence permit may disqualify
victims of labour exploitation.

Numerous reports from NGOs have found that poliwk @rosecutors often pressure trafficking victims
to file charges before full use of a reflectionipdr In Belgium, NGOs have reported that the proced

to grant a reflection period is “rarely appliedistead, upon referral to shelters, victims are cs&e
make declarations and are immediately granted 4maeeh residence permits in lieu of first providing
a reflection period of 45 day$’ In Italy, grants of residence permits should bevigled under limited
circumstances even when the individual does n@eatyr cooperate with investigations or a proseoutio
of a trafficker (known as the social cooperationted. However, this is often not practiced in ryali
though it depends more on the region of the couatny its tendency to adhere to national laws and
practices. In 2002, Anti-Slavery International rgpd that, where the police have developed a
relationship of mutual trust with NGOs, Article p@rmits, in accordance with the law, are granted
solely upon the advice provided by NGOs. In otlegjians, however, the police will not grant a permit
without a victim’s sworn statement and the startanfinvestigation by a prosecut6t.This pattern
appears to have continued. According to Marco Biff©n the Road, the chief of police, who under
Italian law is empowered to grant a residence peimusually reluctant to grant it without coopgera
from the victim. Normally police chiefs prefer allfoeport about the trafficker and submission of a
report to the prosecutor’s office that assures ghkce that there is sufficient evidence to start a
prosecutiort?” This is partly due to the unwillingness of sogabtection agencies and NGOs to assert
their right to make requests for victims to be &ba residence permit. Instead of making an asgerti
the social protection organizations wait for thegacutor’s opinion before asking for a permit, ¢fogr
negating their right under Article 18 to requesidence permit¥?

Many victims of trafficking are not even given thpportunity to submit evidence for the purpose of
filing criminal charges and seeking protection tigb residence permits. As discussed more thoroughly
below, overzealous application of immigration lawften results in deportation of victims of
trafficking. Thus, in spite of laws that protectdagorovide victims with the opportunity to seek resh,
victims are denied all basic human rights in mamgtichation countries following detection. This
violates State obligations to provide protectionl assistance to victims of trafficking and to pdwvi
them with an opportunity to seek various formseafress under national legal processes.

Finally, victims of forced labour exploitation mayot qualify for a residence permit because the
exploitation or abuse they suffered does not meetninimum threshold designated by the relevant
laws that require protection to be granted. Iny|ta#irticle 18 states that residence permits may be
issued to “victims of abuse or serious exploitatésrd whenever the safety of the said foreign citize
has seen to be endangerddLegal advocates for victims have noted that protes and police rarely
grant a residence permit to victims of economicl@igtion. Since the legislation does not definevho
serious the exploitation must be, and to what éxéeperson must be ‘endangered’, authorities are
unsure as to when victims actually have sufferdéicgent abuse or exploitation or are in sufficient
danger to qualify for a residence perfiitGenerally, law enforcement officials do not intetpArticle

125 Communication with Patricia Le Cocq, Centre pourdligg des chances et la lutte contre le racism&@&@8ber 2005.

126 See “Human Traffic, Human Rights: redefining vicfimotection”, Anti-Slavery International (2002),.[#5-146.

127 Communication with Mario Bufo, 11 November 2005 €imtew conducted by Ms. Gabriella Albertini).

128 Communication with Andrea Ronchi, 9 November 20@%efview conducted by Ms. Gabriella Albertini).

129 5ee Law on Immigation, Decreto Legislativo 25 Ju898, no. 286, Article 18 (translated excerpt#)ccessed from
http://www.leqislationline.org/

130 Communication with Marco Bufo, On the Road, 11 Nolen2005 (interview conducted by Ms. Gabriella Altyg).

28 WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc



18 to justify granting victims of economic expldita a residence perniit: Furthermore, funds for
implementation of programmes to protect victimsegploitation have been allocated solely to victims
of sexual exploitatioh®* While victims of sexual exploitation are much mdikely to have suffered
serious abuse and exploitation, a lack of protaatioopportunity for victims of labour exploitatida
remain in destination countries and file chargegates their basic human right to redress, and mike
exceedingly difficult to secure convictions agaitrsiffickers. As with the failure to implement othe
laws that should serve as an effective deterreainag trafficking in persons, a failure to grant
protection and assistance to victims of economiglaitation contributes to a climate of impunity
amongst traffickers since it discourages victim$ooted labour exploitation from interacting wita
enforcement personnel.

Victims of labour exploitation in the United Statesy face similar problems, although there isdlittl
empirical evidence on the issue. The United Stptesides protection, assistance and a residence
permit to victims of trafficking, but only in exchge for an agreement to cooperate with the auibsrit
Furthermore, it only provides these benefits tdinis of a “severe form of trafficking'®® Since the
victim must prove that they have suffered severesapit appears that federal officials have oftenh n
granted certification and residence permits (kndwrithe United States as a T visa) to victims of
trafficking because federal and state officialgliptet the TVPA as excluding most trafficking vt
from protection>*

One important measure that could rectify some ef shortcomings discussed above would be to
diversify the types of government officials withthe destination country who could grant victims
reflection periods and residence permits. Firdl(Os already play a role in identifying victims of
trafficking in a number of European countries, intthg Italy and Belgium. NGOs could be given
greater influence on the decisions of governmetitaities to provide reflection periods and resicken
permits to trafficking victims in the process.

A second measure would empower multiple governragancies to issue residence permits. Lobbying
groups in the United States have requested thedle@®vernment to allow, within an interagency
scheme, the Department of Labour to issue resideewits to victims of trafficking® In particular,
this may be necessary because in many cases wiaimsvhave come forward and offered to
cooperate, the federal authorities have still chaset to go forward with the case, thus making the
victim deportable under the law. In these cases[Dipartment of Labour, which may have an interest
in pursuing charges against an employer, wouldote ta confer a residence permit for a victim te fi
charges through the labour department. One reabhgravgocial ministry such as the labour department
may be inclined (when a prosecutor is not) to pairshiarges is that evidentiary standards and burdens
of proof to punish employers for labour exploitatiare far easier to satisfy. Many prosecutions for
forced labour trafficking have been dropped aciessope for lack of evidence or lack of interest in
moving forward with the case. One Belgian NGO, Rayatated that in 11 cases of labour exploitation
that they followed, over half of the cases werepded by the prosecutor for a variety of reasons,
including a lack of evidence or an inability to miiéy the trafficker->®

V. COMPENSATION FOR VICTIMS

Compensation is an important means for victimsraffitking to obtain restitution and recovery for
their suffering and trauma, and to provide somepamsation for economic loss and deprivation. It not

131 Communication with Andrea Ronchi, 9 November 20@%efview conducted by Ms. Gabriella Albertini).

132 The Minister of Equal Opportunity has reserveddsironly for use by victims of sexual exploitationludges have
complained to the Minister that prosecutions dffittkers for the purpose of Labour exploitation ammpromised to no avail.
Source: Communication with Judge Maria Grazia Gianmago , 27 October 2005 (interview conducted by. @gbriella
Albertini).

133 Trafficking Victims Protection Act, accessedmatw.state.gov/documents/organization/10492 guifLl2 October 2005.

134 See “Hidden Slaves: Forced Labour in the UniteateSt, Free the Slaves and Human Rights Center ddnhersity of
California at Berkeley, September 2004, p. 23.

135 bid, p. 28.

138 Communication with Payoke, 4 November 2005.
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only provides victims with some measure of justfoe the harm they have suffered, but it also
contributes to their social reintegratith. The Trafficking Protocol obligates all State Restito
“promote measures that offer victims of traffickimgpersons the possibility of obtaining compermati
for damages suffered® This provision applies equally to victims of arins of trafficking in persons.
Pursuant to international human rights standarolsnicies are obligated to provide victims of human
rights abuses, such as trafficked persons, with dpportunity to seek redress, restitution and
compensatiof®

Regional standards, laws and conventions havecatsated obligations and standards for a grant of
compensation for trafficking victims. The Europeldinion has developed only basic measures to
guarantee compensation to victims of crime, andtijmak not apply to victims of trafficking. The
Council Framework Decision of 15 March 2001 obleggaEU Member States to ensure that victims of
crime can obtain a decision on receiving compeosdtiom an offendet’’ However, the Framework
Decision does not address many of the structuratidoa that prevent victims from obtaining
compensation, such as preventing deportation dfimsg lack of legal assistance, and instituting or
obtaining compensation when the offender is nosgeated criminally or does not have the means to
pay a victim compensatidfit A second EU Directive in 2004 establishes thetraftEU citizens and
legal EU residents to obtain compensation for csirtleat they have suffered within the EU. This
provision is quite limited and doesn't apply towardost trafficking situations since most victimade
not to be present in the EU legalfy.

The Council of Europe has delineated minimum stedsléor State compensation schemes for victims
of crime. Under the European Convention on Compe@rsdo Victims of Crime, States must pay
compensation to nationals of other Member States wére victims of crime on the State’s territory
only when the victim’s country of origin is a partp the Convention, and a State must pay
compensation to nationals of all Member StatedhiefGouncil of Europe who are permanent residents
in the State on whose territory the crime is cortedit*® This Convention, however, does not deal
specifically with cross-border crimes, such asfitking in persons, and thus many of the barribeg t
may prevent victims of trafficking from obtaininggmpensation, such as deportation, lack of legal
assistance or inability to charge the traffickettma crime, make the Convention mostly inapplicable

victims of trafficking***

The recently enacted Council of Europe ConventionAation against Trafficking in Human Beings
provides the best support to victims of traffickiwgh respect to compensation. Under Article 1%hef
Convention, victims are to be guaranteed: (1) acdesinformation on all relevant judicial and
administrative proceedings, (2) a right to legadistance and free legal aid, (3) a right to receive
compensation from their perpetrators, and (4) carsgton under the country’s internal law, which
could be provided through a victim compensationdfuor social assistance which can be funded
through use of a trafficker's assets.

Recent trends in countries providing compensationa victims of trafficking

Not surprisingly, the lack of guidance in regioaald international conventions and treaties has tnean
that most victims of trafficking have receivedlétbr no compensation following detection. Two majo
barriers that prevent victims from seeking comptosaare the tendency of authorities to deport
victims of trafficking prior to giving the victimraopportunity to pursue a compensation claim aed th
inability to identify and hold offenders civilly dncriminally liable (including the inability of viims to

137 See “Report of the Experts Group on Traffickingdaman Beings”, European Commission, Directorate-@#riistice,
Freedom and Security (2004), p. 128.

138 5ee UN Trafficking Protocol (2000), Article 6(6).

139 5ee Footnote 82.

140 see “Report of the Experts Group on TraffickingHoman Beings”, European Commission, Directorate-Geniistice,
Freedom and Security (2004), p. 216.

141 |bid.

142 pid, p. 217.

143 |bid.

144 bid, p. 218.
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hold subcontractors or others in a contracting rchiai account under a destination country’s law).
Under the Trafficking Protocol and pursuant to gélions under international human rights standards,
countries are obligated to remove these barrierspriavide victims the opportunity to seek
compensation. Furthermore, other problems have @kseented victims of forced labour exploitation
from obtaining compensation. They include the ilgbof prosecutors to seize the assets of traéfisk

to properly compensate victifds (which is beyond the scope of this paper), thdusien of forced
labour victims from State compensation, a failurénstitute procedural mechanisms which ensure that
victims will be able to file a civil compensatiotain, and forced labour victims’ lack of access to
employment tribunals.

State compensation funds

Countries across Europe have instituted victim camsption funds for victims of trafficking. These
compensation funds vary, but generally, they temaxclude forced labour victims from obtaining
compensation. In Germany, victims of traffickingyr@aim compensation from the Government under
the Crime Victim Compensation AtE Here, the victim can receive compensation andasseirvices
when he or she has suffered damage due to aniorteahaind unlawful act of physical violence, which
would include medical support, loss of career, pedsion payment§’ While this provides some
measure of relief to victims of trafficking, it aggrs that it will only have limited applicabilityrf
victims of forced labour trafficking, since forcéabour victims are less likely to suffer from ploai
violence, or to suffer serious physical or psychaal harm from physical violence.

In Belgium, victims of forced labour exploitatioade a similar barrier to obtaining compensation. A
victim of trafficking must have: suffered an actiofentional violence that was committed in Belgjum
a physical or psychological injury from this viotan and the victim must already have tried to obtai
compensation through a civil hearing but couldswatcessfully do st Since victims of forced labour
are far less likely to have suffered an act ofrititsal violence, it is likely that forced labouictims

will be less capable of accessing victim compensafunds:* It should be noted that previously
trafficking victims had been unable to access compBon funds because of their status as
undocumented migrants, which was an absolute bguabfying for compensatioft?

In Poland, the Ministry of the Interior has recgrdecided to implement a State compensation fuad th
will provide economic compensation to victims dffarms of exploitation when the victim is unabte t
obtain compensation from trafficke8.This will be paid out of general State coffers. i#lit has not
been implemented to provide compensation to artynvidt appears that such a compensation scheme
will provide some measure of relief to victims ofded labour exploitation.

Other issues related to compensation

In civil law jurisdictions, civil compensation ctas are attached to criminal complaints. Thus, wden
criminal charge is brought against a traffickegival compensation claim is brought at the sameetim
Besides the inability of prosecutors and courtseze offenders’ assets to adequately compensate
trafficking victims, in some instances victims amable to even file civil compensation claims. freo
case from Poland, although traffickers were sudatgsharged and imprisoned following prosecution
of an offender for trafficking for forced labour nposes, the victim did not file or recover any
compensation for the economic exploitation he saffgfor a case description see Footnote 61).ifn th

145 One reason why it is difficult for courts to seittee assets of traffickers in Italy to pay compéinsaor restitution to

victims is that the trafficker has either hiddes hssets or doesn'’t invest in Italy the money hieezhfrom his exploitation.

Interview with Judge Maria Garcia Giammarinaro @octed by Ms. Gabriella Albertini on 27 October 2D0

146 See International Organization for Migratickwareness raising of judicial authorities concernitigfficking in human

beings(2005), p. 35.

147 |bid, pp.35-36.

iig Communication with Patricia Le Cocq, Centre pourdlég des chances et la lutte contre le racismé&Jdvember 2005.
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150 See Human Traffic, Human Rights: Redefining Victimtection, Anti Slavery International (2002), p.. 87

151 communication with Polish authorities, National \W&irop to Combat Trafficking for Forced Labour, 21viiimber 2005.
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case, it appears that no civil claim for compemsativas simultaneously filéd? Though it is unclear
why this occurred, the victim, who was deported/tet Nam, received no compensation or support
following years of work for almost no salary.In most countries, claims for civil compensatiae a
automatically filed when a criminal complaint ifefi against the traffickér? This ensures that a victim
is at least provided with an opportunity to pursiel compensation claims; however, as mentioned
above, other procedural measures, including prevenf deportation, seizure of traffickers’ assatsl
provision of legal assistance, must occur for wistito receive civil compensation.

Finally, as discussed below, it is imperative thettims of forced labour exploitation can access
employment tribunals to assert their right to teitth and compensation. Employment tribunals
provide forced labour victims with a direct routegain compensation for lost wages. However, most
countries have not instituted procedures to providéms with compensation through employment
tribunals.

VI.  IMMIGRATION LAW AND TRAFFICKING

Immigration law and policy is an important deteramh of the ability of countries to enforce anti-
trafficking laws. Immigration police and border ¢an officers play an important role in preventing
and detecting trafficking, often representing thistfand last line of defence against networksegith
smuggling or trafficking victims and individuals,amy of whom will be subsequently exploited for
their labour and services in destination countries.

However, strict enforcement of immigration laws kcbalso result in detention and return of migrants
to their home countries without assessing whethesd individuals are victims of forced labour
exploitation. Thus, human rights protections whathuntries are obligated to provide for trafficking
victims are often superceded by rigid enforceménimomigration laws. While efforts to enforce
immigration laws should be supported, law enforagmand immigration personnel, victims’ rights
groups and governments must determine whethert stidorcement of immigration laws are
antagonistic to providing victims of forced labowith protection and support, or whether these two
important goals can both be achieved.

In countries without victim protection measurespp@r enforcement of immigration laws will mean
that victims of forced labour exploitation will l@eported. Until recently, the United Kingdom had no
enacted a law instituting victim protection measyuend asylum and other immigration protections are
rarely granted. Thus, most victims of trafficking aulnerable to deportatidff. This applies to victims

of sexual exploitation and labour exploitation.dne case, of a group of 47 migrants trafficked for
prostitution, all but one was immediately deporfelfowing detection>® Similar examples of mass
deportations of forced labour victims have beerudmnted. In one case from 2004, 40 Brazilians were
deported from one immigration centre after havirgerb discovered working in large factories
processing food for supermarket chains. They weuad to be using false identity documents, were
charged exorbitant fees for other services and madtrative fees, were made to pay fees for
transportation to and from work and were madeu® tiollectively (17 workers) in a one-bedroom flat.
These fees made it difficult for them to barely @otheir living expenses. Yet despite this evidenice
exploitation, these workers were immediately degmbfollowing detectior>’

In countries with victim protection measures, dégtion of victims immediately following detectios i
commonplace. For instance, although Belgium hasaourate system to identify and provide victims

152 communication with Polish authorities, National \W&irop to Combat Trafficking for Forced Labour, 22/8mber 2005.
153 i
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of trafficking with a reflection period and resiaden permit following detection, the procedures
necessary to identify and protect victims are ruyliad*® Instead, law enforcement agencies, and
particularly labour inspectors, focus exclusivetywhether or not the individual was engaged igédle
employment, and do not pay attention to whetheirttvidual is a victim of trafficking. In these ses,
the victim’s irregular status is conveyed to théeAs Office, who will then deliver the individuah a
order to leave the country within five days, andimies they are even directly deportétiThe same
pattern of treatment has been noted elsewhere,asuichitaly and Spain. In Italy, passage of thedde
Fini immigration law, No. 189/2002, allows the maito immediately deport migrants without a
residence permit. Without proper safety proceduresjediate deportation poses a major risk for the
re-victimization or re-trafficking of migrant§® Furthermore, victim protection measures desiged t
provide protection to trafficking victims are remeé useless, and State obligations to protect
trafficking victims are only guaranteed in legigatand not in practice.

Victims that are placed into deportation proceeglingho may have an opportunity to identify
themselves as victims of trafficking, do not do Ebere are two reasons for this. Firstly, manyimst
placed in deportation proceedings due to theigul& status are fearful of reprisals against tledves

or their families, and thus opt to keep silentéast of identifying themselves as victims to theqao!™
Reflection periods provide victims with the oppaiity to overcome trauma and to make an assessment
as to whether they can testify safely on accountheir own safety and the safety of their family.
Deportation proceedings instituted immediately uptetection do not provide victims with that
opportunity, and in many cases victims will be tygbulnerable to re-trafficking in their home coont
Secondly, many individuals do not identify themsslvas victims of trafficking, and arrest and
deportation proceedings may reinforce a self-péimepas criminals instead of as victims. In many
cases “they [trafficking victims] do not know whiafficking is, do not understand their own legal
situation, and are convinced that they are crirsifiaf

Failure to provide a reflection period and resigepermit violates obligations to provide victimsthwi
protection under international human rights lawg atso violates the spirit of the European Council
Directive of 29 April 2004, which mandates all EQuatries to provide victims of trafficking with a
reflection period and a residence permit (undeditmms set by the destination country). Furthermor

it also hinders the ability of prosecutors to cortdimvestigations and file charges against known
traffickers, even when victims are willing to tégtifollowing deportation. In the Netherlands,
prosecutors complain that one of the main hindrsurtocesuccessfully prosecuting traffickers is the
absence of victims and witnesses, which they sgateften as a consequence of the policy of the
immigration police™®® Here, even when an individual has been identifisdh trafficking victim, the
immigration police still deport the individual. Thbecomes a problem when a victim is deported prior
to having an opportunity to testify or provide emide. If the defence asks for the victim’s testignon

it becomes necessary to have the victim’s testimomyevidentiary purposes, the prosecution must
conduct a hearing to collect evidence in the cquwtrere the victim resideé§! As detailed above, the
rogatory process has been shown to work imperfetthest between countries. Furthermore, even if a
request is executed, tracing of the victim is exely difficult, and often the treatment of the uiat
violates their rights, as they are often detaingat po taking their testimon§f”

Immigration law also restricts the ability of triaKing victims to seek redress though other legal
mechanisms. In particular, immigration law has édrrvictims from seeking redress through
employment tribunals, although some countries haterted to recognize the importance of
employment tribunals to hinder forced labour piati

1% Communication with Patricia LeCocq, Centre pour llégales chances et la lutte contre le racisme)@®ber 2005.
159 i
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160 communication with Mr. Marco Bufo, On the Road, on Ndvember 2005 (interview conducted by Ms. Gataiell
Albertini).
161 Gallagher, Anne Marie:Country Report: Spain. Trafficking and Smuggling\afmei (2003).
162 Macedonia Women's Jurist Organizatiodsssessment of the existing anti-trafficking legista and legal obstacles in
prosecuting trafficking cas&$2003).
163 See Rijkin, Connie: “Trafficking in Persons: Prosimn from a European Perspective”, Section 6.3.1.
164 |ja:
Ibid.
185 pid.
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Vil.  THE ROLE OF EMPLOYMENT TRIBUNALS

Labour courts provide an important venue for wasker file claims against employers engaging in
abusive workplace practices. Many abusive practicetuding illegal working hours, withholding or
underpayment of wages and exploitive work condgjare reflective of situations where workers have
little or bargaining power vis-a-vis their employ&yndocumented and irregular migrants who are
smuggled into a destination country are particyladinerable to exploitation, due to many of the
factors discussed above, including poverty, irragstatus, isolation, language barriers, debt aok |
of proper identity papers, while victims of trafing from a source country are likely to be foréeth
these working situations under the threat or uderce.

Thus, even if an employer does not use coercionymagrants are likely to endure exploitation a th
hands of their employer. While this employer may mmtially coerce the worker to accept poor
working conditions, over a longer period of timee thiulnerability of the worker, whether due to
continued irregular status, poverty or isolatiorymesult in the worker involuntarily consentinggoor
working conditions. In other words, the worker ngpjectively believe that he or she has no real or
acceptable alternative to an employer’s exploitatis discussed above, it is often difficult foctuns

of forced labour exploitation to seek redress thloeariminal prosecutions and civil compensation.
Labour courts, on the contrary, provide victimslatfour exploitation, who may or may not also be
victims of forced labour, with an opportunity tontest the working conditions imposed by their
employers through administrative proceedings.

Victims of forced labour exploitation, whether thene trafficked or smuggled into the country, dema
irregular or undocumented migrants under nationahigration laws. Under international law, all
migrant workers are afforded certain basic provestiunder ILO Convention No. 143. While the
Convention is not widely ratified, it creates arpomant framework of the human rights obligations
applying to all countries. Under Article 1 of Comé@n No. 143, all migrant workers, including those
who are trafficked and smuggled, are guaranteedeqtion for all basic rights. Article 9(1) of
Convention No. 143 provides for equality of treatineetween irregular migrants workers and those in
regular employment, including remuneration, soseturity and other benefit® Furthermore, under
Article 9(2), “the worker shall have the right toepent his case to a competent body, either hiroself
through a representative.” More generally, intdomatl human rights principles uphold the principfe
non-discrimination with respect to bestowing bagibts, such as basic labour rights, without redard

a person’s status as an individual or as partgrbap:®’

Immigration laws in most countries in Europe do potvent workers from accessing employment
tribunals®® Furthermore, employment tribunals in most coustire Europe do not have a duty to
denounce irregular migrants to the immigration atites. Some countries, however, have not
guaranteed undocumented migrants immunity fromgmatson. For instance, in the United Kingdom,
irregular migrants are theoretically guaranteedritiet to appear before an employment trioufifyet
they are not guaranteed protection from deportatibhus, most labour unions have advised
undocumented migrants against appearing beforeogmint tribunals because there is no guarantee
that the migrant would not be deportédl.

In the United States, however, immigration law Hmeen seen as limiting the labour rights of
undocumented migrants guaranteed under intern&tramaan rights law. In 2002, the US Supreme

166 “HHuman Trafficking and Forced Labour Exploitatiomfiternational Labour Organization (2005), pp.4&-

167 See Article 2 and Article 7 of the Universal Deation of Human Rights.
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wage.
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Court ruled in Hoffman Plastics v. National RelasoLabour Board, 535 U.S. 137 that although
undocumented migrants may have a right to appdarethe National Labour Relations Board (the US
equivalent of an employment tribunal), immigratiaw prohibits an award of back-pay as a remedy to
an appellant who was undocumented because it wouhtkavene federal immigration law. In the

Hoffman case, an undocumented migrant was fireah fns job for attempting to organize a union; in

this case, the dismissal directly contravened tladidNal Labour Relations Act, which prohibits

retaliation against an employee for union orgamjzerctivities. Nevertheless, the employer was
exculpated from guilt because the defendant suftdgssrgued that an undocumented migrant is
forbidden from recovering compensation due to hisay illegal status in the United States.

Due to the decision, undocumented workers now \xelibey have no workplace rights. According to a
recent Human Rights Watch briefing paper, “empley&ave made threats against workers, telling them
of the decision and emphasizing that they can &midsed for trade union organization with no right
reinstatement or back pay. Employers have alsolgdogexpand the scope of Hoffman, threatening
workers with dismissal if they complain about mioim wage or overtime violations, or another
complaint before a Government labour law enforcanaency.*’* Thus, it is probably that the
Hoffman decision also reinforces the ability of doyers to abuse the vulnerability of undocumented
migrants by threatening deportation if they see&amplain to any law enforcement figures.

Subsequent decisions in both the United Statesbafioke international human rights bodies have
sought to limit the decision’s reach. In 2004, #feCircuit Court of Appeals ruled in Rivera v Nibco
that, in the course of a federal lawsuit againsteamployer for civil rights violations filed by
undocumented workers who were terminated due twidimation, the employer could not inquire into
the status of the plaintiff's immigration stati$While the defendant argued that Hoffman (see above
barred recovery for any claims by undocumented wamsridue to relevant immigration laws, tHe 9
Circuit disagreed and distinguished Hoffman as apecifically limiting the ability of migrants to
apply for relief under the NLRA. It did not, howey@reclude undocumented migrants from applying
for civil rights relief (here under Title VII of 801964 US Civil Rights Act). Furthermore, the Court
held that allowing an employer to inquire into anpboyee’s immigration status during the course of a
lawsuit would curtail the ability of undocumentednkers to report abusive or discriminatory pradjce
and would “allow them [employers] to raise impligitthe threat of deportation and criminal
prosecution every time a worker, documented or cndented, reports illegal practiceé$Although
this did not guarantee undocumented migrants thlet tio seek relief in employment tribunals, it
provided some measure of relief against employasimiguan undocumented migrant worker's
employment status to compel victims to not reprpi@tation.

Furthermore, two other rulings have reviewed Hoffraad sought to limit its applicability. In 2008, i

an advisory opinion filed by the Inter-American @ofor Human Rights at the behest of Mexico, the
Court ruled that “if undocumented workers are cactied to work, they immediately are entitled to the
same rights as all workers [....] this is of maximunportance, since one of the major problems that
come from lack of immigration status is that woskerithout work permits are hired in unfavorable
conditions, compared to other worket&"Thus, the Inter-American Court held that a nundderghts
must be furnished to undocumented migrant workezgardless of whether they are legally in the
country or not. In the case of migrant workers,rehare certain rights that assume a fundamental
importance and that nevertheless are frequentliatéid, including: the prohibition against forced
labour, the prohibition and abolition of child laypspecial attentions for women who work, riglhstt
correspond to association and union freedom, doleedargaining, a just salary for work performed,
social security, administrative and judicial guaems, a reasonable workday length and in adequate

171 See “Immigrant Workers in the Meat and Poultrydsirly”, accessed atww.hrw.orgon 6 January 2006.
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174 See Human Rights Watch, “Immigrant Workers in theabMand Poultry Industry”, accessedvatw.hrw.orgon Januray 6,
2006, quoting the Inter-American Court of Human Rightgal Condition and Rights of Undocumented Migrarmirkirs
Consultative Opinion OC-18/03 (17 September 2003).
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labour conditions (safety and hygiene), rest, aaxklpay'”

A second major ruling in 2003, before the ILO Cortted on Freedom of Association, concluded that
Hoffman failed to protect the rights of all workers organize, as “the remedial measures left to the
NLRB in cases of illegal dismissals of undocumenteatkers are inadequate to ensure effective
protection against acts of anti-union discriminatid® Thus, these two rulings, and the Rivera
decision, limit the applicability of the Hoffman asion both within the United States and

internationally.

Other barriers prevent undocumented migrants fremgutribunals. Even if employment tribunals are
not compelled to report undocumented migrants, niostocumented workers are still reluctant to
appear before labour tribunals because of the gstsmthat they will be deportéd’ Many others fail

to use labour tribunals because of a lack of kndgdeand awareness about the tribunal’'s purpose or
function!’® In other cases, employment tribunals refuse to bases, stating that the source country of
the victim is more appropriate to file claif& Finally, many undocumented migrants have a dilficu
time filing cases because they do not have a ledmiiding contract to establish a formal working
relationship between themselves and an employest ocamurts view these contracts as unenforceable
since they were entered into as a breach of natwosgisions permitting employmert’

Despite these barriers, undocumented migrants Ibeee able to file claims against employers in some
countries, and some countries have even establgtoegdures to ensure that undocumented migrants
are able to file claims by alleviating a fear opddation. In Portugal, a worker’s legal statusslnet

bar him or her from filing a claim for relief befoan employment tribunal. If a worker has a clahm,
State Prosecutor for industrial tribunals, whicinggs cases on behalf of the employee, will not iregqu
into the immigration status of the worker but ommto whether or not a contract is being violatelisT
ensures that undocumented workers can access astriatl tribunal without any fear of reprisat.
Recently, Spanish courts have recognized a simiigint for undocumented workers to seek
compensation from industrial tribundf8.In a case before the Supreme Court of Catalon2d@2, the
Courts found that workers, regardless of their igration status, have certain inalienable labountsig
and have the right to appear before a court torcthese rights. Since then, industrial tribunalgeha
adjudicated cases on behalf of migrant workers authenquiring into their immigration status in

Spain®®®

Does providing migrant workers with the right topapr before an industrial tribunal reduce forced
labour practices? Although there is no empiricalence, holding employers responsible for labour
violations improves the ability of all workers toovk under fair conditions, and prevents employers
from exploiting workers that they know are presenthe country as an undocumented worker. While
such exploitation may not constitute forced labatuthe outset, it may become coercive over tintieaf

employee eventually resigns himself or herselfdotinue working in that place of employment due to
some vulnerability (poverty, isolation) that makés victim believe that he or she has no real and
acceptable alternative. A second reason to enceundgraction between migrants and tribunals is tha

175 See Inter-American Court for Human Rights, Legal Gioland Rights of Undocumented Migrant Workers, €ldtative
Opinion OC-18/03 (17 September 2003). Accessedhat.hrw.orgon 6 January 2006.

178 See ILO Committee on Freedom of AssociatiBomplaints against the Government of the UnitedeStpresented by the
American Federation of Labour and the Congress diitrial Organizations (AFL-CIO) and the Confederatiof Mexican
Workers (CTM) Case No. 2227: Report in which the committee reiguesbe kept informed of developments (20 November
2003) accessed atvw.hrw.orgon 6 January 2006.
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it may reduce the economic incentive for employ&wscontinue exploiting labour and hiring
undocumented migrants for the sole purpose of veagéitation. If the employer is compelled to pay
monetary penalties and face legal sanction, théybeideterred from engaging in exploitive and éafc
labour practices. Finally, improving interactionstiieen migrants and the government is likely to
increase the level of trust between law enforceraadtmigrants, and may encourage more migrants to
report forced labour practices that are otherwiggoissible to detect.

VIll. LEGAL OVERSIGHT OF WORK PERMITS

Many European countries have allowed for legal atign as a solution to reducing illegal immigration
by discouraging migrants from exposing themseh@sexploitative practices of traffickers. While
managed migration may be well intentioned, it Has become a conduit for forced labour exploitation
Although migrants are entitled to work legally imetdestination country on permits, they are often
denuded of fundamental legal rights that make thaghly vulnerable to exploitation and abuse at the
hands of their employer.

In particular, many legal migration schemes requmiigrant workers to be bound to one employer. In
practice, these schemes leave a migrant with twrmg to either work for an employer or to be
deported. This is because if employers cancel miper do not renew a permit, the employee losss hi
or her job and is deported. Furthermore, if thek®odoes not have legal status, he or she carkota
case against the employer. This invites employ@exploit and abuse individuals, and then to coerce
them into accepting this abuse by threatening twcelatheir work permit and deporting them. In
Ireland, numerous cases of forced labour explomaaf migrant workers have been documented and
reported recently by the Labour Relations Commis¥ibUnder the current system, migrants to Ireland
who are not from the European Economic Area (theofan Union and Iceland, Liechtenstein and
Norway) are granted a restricted right to work uradevork permit that is non-transferable and cdy on
be issued for a period of one year, after whicheanployer may apply for renewal. However, if an
employer dismisses the employee or does not relmewdrmit, the migrant is deported.

According to an October 2005 report by Ireland’sodar Relations Commission, various forms of
exploitation have resulted. Although employers $thquay for a permit, these costs are more often
transferred illegally to the employee. Employeisoahake their employees work excessive hours, pay
drastically below the minimum wage and refuse toduw other guaranteed benefftsUnder Irish law,
migrants are allowed to file direct appeals to emyplent tribunals in Ireland to contest poor treatine
conditions and to seek recompense for their treatnitowever, most migrants do not contest working
conditions because, according to the Governmemttep

“The fear factor is the single most important fadgtdluencing workers in not taking action agaiast
exploitive employer. They are fearful of intimidai losing their job and being without an income.
However, their greatest, and over-riding fear st thf losing their work permit and being deported.
They are therefore unwilling to take any actiontthaght result in their being dismissed by their
employer and thus becoming undocument&®.”

These fears are the same vulnerabilities that cbmngtficked migrants to involuntarily consent to
forced labour practices. In other situations, eiygis in Ireland have resorted to physical threats a
violence to compel migrant workers to remain in leitjve working conditions and to not file
complaints against the employer, either througlealipressure against the victim or through agents
against the individual’s family in their country ofigin. The following case illustrates this coerti

“Sasha, from the Philippines, lived in Dublin, windy as a domestic. She had been recruited through a

184 See Labour Relations CommissioMigrant Workers and Access to the Statutory DisfResolution AgencisOctober
2005.
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recruitment agency. When she tried to leave and talcase the agent threatened her that she was
endangering her family in the Philippines. She teasterrified to pursue the casg”

This work permit system severely restricts the ighibf workers to leave unacceptable working
conditions. By only permitting a migrant workerremain with one employer, the employer is able to
coerce the victim into remaining in one place ofpyment under poor working conditions by
threatening deportation. A migrant fearing depastatind losing his or her job is thus left with real
and acceptable alternative.

In Israel, workers are also restricted to workiagdnly one employer when admitted on a work permit
Although charging migrant workers fees to obtaimkygermits is prohibited, “the reality of the scheem

is that most workers pay between US$2000 and USHKLE® employment agencies for a permft’.
Thus, not only are workers bound to a single emgl@and cannot complain against exploitive work
practices, but they are also constrained to remvihin Israel because of heavy debts they needyo p
off. Furthermore, while migrant workers in Irelaatk at least guaranteed access and redress through
courts to overcome forced labour abuses, the paligthorities and courts rarely provide any redtess
migrant workers in Israel. As one Israeli NGO, Kaa/Oved, explains: “The Israeli Government not
only repeatedly allows the massive import of foneigorkers, but it binds over each and every one of
them to a specific employer. This gives employersammeled freedom to violate all the legal rights
of the workers in bondage to them. Complaints & pblice or to the Ministry of Labour about the
criminal offences of employers are almost alwaywigd. On the other hand, should an employee try
to disengage himself from such an employer, sutbracs considered illegal flight: the person’s wor
permit is invalidated and the offence is punishabie arrest and deportatior®® Furthermore,
employers go further and often confiscate iderdiblguments and passports of migrant workers, thus
exerting even greater control over the individdalnder all these restrictions, the employer is able
exploit the worker with non-payment or underpaymentler difficult working conditions since the
employer owns the visa, or what some have ternfethding arrangement*®* At all times, the worker

is under threat of being deported if they makerapaint or seek assistance of any time, which exsabl
employers to rid themselves of employees they roagider bothersomeé?

Recent efforts have been made in Israel to chamgsituation. Under efforts led by NGOs before the
Israeli Supreme Court, a regulation was issuedahats workers to change employers. However, the
procedure is complicated, there is lack of knowdedgnongst Interior Ministry officials how to
implement the regulation. Language barriers makensonication difficult, and even some workers
who have complied with the regulation are deporfegithermore, workers are only provided one
month to find new employment, which often is nobegh time. Thus, a second effort to compel a
better procedure to change employers has beeatéuti

Thus, even as countries attempt to prevent exfilmiteof irregular migrant workers in destination
countries by providing work permits and greatereascto their labour markets, work permit systems

that restrict the ability of a migrant to changepdoyers often result in the migrant having to cheoos
between two equally unattractive outcomes, namgho#ation or deportation.

IX.  SUBCONTRACTING AND FORCED LABOUR PRACTICES

Manufacturers, distributors and service providefterorely upon subcontractors to perform many
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essential functions. Often, subcontractors engagexploitive labour practices, which may include
forced labour practices. As recent evidence showgs)y of these sub-contractors engage in the most
egregious forms of labour abuses. Neverthelesee thas traditionally very little oversight over see
subcontractors or recruiters. Recently, due torseseploitation of migrants, laws have been enatied
prevent exploitation and regulate subcontractingenotosely.

In UK many companies rely upon labour provided bypgmasters (who essentially represent the last
link in a subcontracting chain). Prior to the rdcaéntroduction of regulations, there were no
administrative controls exerted over gangmastdis fesulted in severe abuses, which were evident i
the few criminal cases that uncovered and punigfa@agmaster exploitation. In one case, a Ukrainian
gangmaster, Victor Solomka, had established a itewat company with hundreds of Eastern
European migrants and illegal workét$Each was paid no more than £ 2 per hour for theik, and

the victims were coerced into continuing to work $mlomka by the use of violence, threats and abuse
These workers were all employed in legitimate faeto and manufacturing plants, with Solomka
earning nearly £ 5 million over a three-year peridéhile companies had procured services directly
from Solomka, only Solomka was held criminally re@sgible. Migrant workers exploited by Solomka
were mostly deported and received no compensatiom feither Solomka or the companies that
benefited from this exploitatiol> A subsequent incident led to introduction of Iégisn to exert
administrative control over the activities of garagters. In this case, Chinese gangmasters coerced a
group of cockle pickers into working for extremdbw wages, through a combination of threats,
violence and underpayment of wages. When forcesioidk in highly dangerous conditions, 21 cockle
pickers drowned, leading to charges of manslaugigamst the gangmasters and charges of facilitatio
against the purchasers of the cockles, who wereeathat the workers were illegal immigraf$This
spearheaded passage of the Gangmasters (LiceAsingyhich makes it a criminal offence to operate
as a gangmaster without a licence, to possesse liaknce, to use an unlicenced gangmaster, or to
obstruct enforcement officers. It also enables esgive seizure of convicted gangmasters’ as¥ets.
Thus, it attempts to curtail the ability of gangmteas to operate illegally and discourages contracto
and employers from engaging unlicensed gangmatstetstain labour.

Civil liability of employers and contractors for the actions of subcontractors

Although criminal liability may only hold the subaiactor liable for forced labour abuses, employers
and contractors may be held liable for the acti@insubcontractors who exploit workers. In Portugal,
for example, lawmakers have developed a liabildiesne that ensures that all migrant workers are
compensated for exploitation. In many instancegyramit workers are unable to recover damages from
subcontractors because subcontractors disappeardgpection, or simply do not have sufficient asset
to pay workers fair compensatiofi. Thus, Portugal passed a Social Responsibility irad998 that
holds that when a worker files a case against griamr for exploitation or abuse, blame is put @ h
employer. However, if the worker is unable to remosompensation from the employer, then the blame
is placed on that person or contractor who corgchservices from the original subcontractor. This
continues ‘up’ the subcontracting chain until tiente is placed on the main employer if necesSary.

In other countries, where a law has not been aiplieritten to hold contractors liable for the smts

of subcontractors, courts must inquire as to whiedheontractor can be vicariously liable for théat

of its subcontractors. Under tort law, vicariouabllity is when a party may be held responsible for
injury or damage, even though they may not be thiréavolved in the action or incident in question.
Thus, the question arises as to when a court milyghoompany or employer liable for the actions of
its subcontractors who engage in forced labouregus the United States, there have been a fe@gcas
recently that indicate that courts may be inclinedule that contractors could be held liable toe t
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abuses of subcontractors. In a settlement negotisit the federal Government, Wal-Mart agreed to
pay US$ 11 million in fines to settle allegatiohattit used illegal immigrants to clean its stdfég.he
immigrants were hired by various janitor contragtservices, and were forced to work seven days a
week in stores without overtime pay or injury comgation, and were often locked into the stores at
night. Evidence collected by the authorities dertrasd that company executives knew that
subcontractors were using irregular migrant work&rdlo actual determination of Wal-Mart’s legal
liability was made since the case was settled, phogiding no useful legal precedent to rely upon.

In a second case, a multinational oil and gas cogplinocal, agreed to settle a lawsuit with 15
Burmese plaintiffs who charged that Unocal had suegl the Burmese military’s use of forced labour
and other forms of abuse to compel Burmese labsu@huild a gas pipeline for Unoc&f. The
plaintiffs filed the case in US federal court undlee Alien Tort Claims Act, which is a Congressibna
statute providing federal courts with jurisdictiomer any civil action by a foreigner against anlyent
person on US territory for acts committed abroadviblation of the law of nations or a treaty oéth
United States®>® Recently, the law has been increasingly usededdivsuits on behalf of individuals
who suffered human rights violations in other coi@st Although Unocal settled the case before the
court could rule on its merits, a federal appealarcdid rule that the plaintiffs only needed to
demonstrate that Unocal knowingly assisted thetamjliin committing the abuses, and not that Unocal
had wanted the Burmese military to commit humahtsgbuses. Although it is unclear what forms of
assistance a company or employer would have toigeaoa third party to be liable for their actions,
presumably the ruling could hold companies liabtr forced labour abuses committed by
subcontractors when the company had some degia@®wfledge or participation in the commission of
the exploitatiorf®*

Subsequently, the French corporation Total, whiatl bperated in a consortium with Unocal to build
the gas pipeline, settled a case with the samatjifaj who had filed a claim against Total for ded
labour exploitation in a French court in NantéffeTotal did not have to admit liability in its
settlement, thus leaving no precedent for othemdfreourts to rely upon.

As subcontracting arrangements continue to praliérit is possible that courts will eventually bdo
determine when corporations can be held vicarioliglyle for the actions of subcontractors that
commit forced labour abuses. For example, in Nown905,Der Spiegelpublished evidence of
forced labour exploitation of undocumented workalieng the Gulf Coast of the United States, who
were hired by subcontractors that had been hiredKBR (a subsidiary of Haliburton) to fulfill
contracts for post-Hurricane Katrina reconstructisark?®® There is no evidence that Haliburton
initially knew that subcontractors were committiogced labour exploitatiof?’ Yet, if a company like
Haliburton is given notice and evidence of forcabldur abuses, and does not make reasonable or good
faith efforts to eliminate forced labour abuses]uding termination of a contract with a subcontac
who engages in forced labour abuses, then a congmang be held vicariously liable for civil damages
for the actions of the subcontractor. As countgestinue to revise trafficking and forced labour
legislation, they may wish to consider developiteac cut laws that delineate when contractors vl
liable for forced labour abuses committed by subeators.
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X. RECOMMENDATIONS

This paper has provided an analysis of some trendsrring across Europe with respect to laws that
affect prevention and prosecution of traffickingdaprotection of trafficking victims. Because the
experience of each country can vary greatly withimope, these recommendations are intended more
as suggestions of potential areas of improvememetiér they relate to the specific situation in any
one country is not known. Secondly, some of th@menendations relate to initiatives that require
cooperation between multiple countries, or are samaechnical assistance that organizations liee t
ILO could implement in multiple countries.

Penal law and criminal procedure

Define ‘abuse of vulnerability’ specifically andegmisely in the penal code as a mode of coercion to
reduce confusion and bias in judicial decisionst tfesult from ambiguity. Specific examples of
vulnerability should be included in the penal codefinition as non-exclusive evidence of the
vulnerability of the victim, while still permittinghe court to recognize and punish unanticipated
vulnerabilities that may be taken advantage of.

Criminalize specific acts often employed by tradéics to coerce individuals to involuntarily consemnt
exploitation, including seizure of identity docungrthreatening to reveal confidential secrets detut
bondage.

Ensure that any penal code provision that punistadéficking for forced labour exploitation includes
mode of coercion as an element of the crime, vwdegarately punishing sub-standard labour conditions
through other penal code or administrative laws.

Conduct an in-depth examination of the rogatorycess across Europe to identify current deficiencies
in the process and its consequences. Improve thedsand responsiveness of the rogatory system,
implement cooperation measures between Ministriesdustice and court systems in source and
destination countries to facilitate exchange oflence, and ensure that prosecutors, judges arghs/ict
groups collecting evidence or examining witnessespaovided full and free access to the requested
country’s resources.

Victim protection measures

Countries should provide maximum protection toiwmist of trafficking, as obligated under internatibna
human rights law, by providing all victims of tra#ing for forced labour exploitation a reflection
period of three months upon detection, and a rasglgermit thereafter for any victim who has an
identifiable need to remain in the destination douand regardless of whether or not the victimeagr
to cooperate with either the investigation or poosien of the crime of trafficking.

Oversight mechanisms should be imposed to ensatevittims of trafficking are not pressured into
foregoing their reflection period in order to imneely cooperate with authorities. Secondly, if
countries offer a residence permit that is notdohito a victim’'s decision to cooperate or assigha
prosecution of a trafficker, ensure that this rofate obtaining social protection is actually utdi
Currently, victims of forced labour exploitationathare entitled to protection without having to
cooperate are required to provide evidence oifydstifore receiving a residence permit.

Currently, some countries only provide residencemiis to individuals who have suffered serious
forms of exploitation, which can exclude many vitti of forced labour exploitation. All victims of
trafficking should be entitled to use residencenpty, and not only those who have suffered serious
exploitation. Furthermore, officials granted digmme to provide residence permits should not begiv
wide discretion to exclude victims of forced labaxploitation, since many perceive forced labour
victims to be less deserving than victims of sexaxgloitation. With respect to budget allocatiamds
earmarked for social services should not excludeefblabour victims.
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Source countries for trafficking should provide exngive protection services to victims of traffiagin
that have been repatriated from destination coesitand avoid passing strict restrictions that gmev
individuals from using shelters and protectionIfaes. Furthermore, as source countries for tciffig

in Eastern Europe are increasingly also becomiagsit and destination countries, these countries
should develop a full range of measures to provéiection periods and residence permits to victims
of trafficking.

Enhance the role of NGOs in recommending and fatiig the grant of residence permits to victims of
trafficking, with final decision-making authorityiik resting with law enforcement or the government
Develop regulations to expand the government ageribiat can provide residence permits to victims of
forced exploitation, such as labour inspectiondctvimay have a wider mandate to eradicate all forms
of forced labour exploitation.

Compensation

Ensure that victims of forced labour exploitatiaanbtain compensation for their exploitation from
State compensation funds designed to assist viafmsfficking. Thus, compensation should only be
predicated upon whether or not the individual wagcm of forced labour exploitation. Victims who
did not suffer physical violence should not be aseld from receiving compensation.

Ensure that all criminal prosecutions for forcelldar exploitation simultaneously enable the victon

file a civil complaint to obtain compensation frdire accused. Some cases have been documented
where victims of forced labour exploitation thasdesed civil compensation were denied access tb civ
complaint measures. Civil complaints should be ratony with criminal prosecutions, free legal
assistance and legal aid should be provided twittien, and efforts should be made to overcome any
language barriers that may prevent a victim frordengtanding their legal rights. Countries that have
traditionally been source countries for traffickisigould also develop measures to combat forceditabo
exploitation.

Immigration law

Implement safeguards to ensure that victims ofitkahg are not deported by law enforcement offiia
due to their irregular status. Measures to redep@dation of trafficking victims could include inéng
and education to enable law enforcement officialeetognize trafficking victims, avoiding immediate
or quick deportation of irregular migrants to emabictims to identify themselves as trafficking
victims, and encouraging law enforcement offictalsegard prevention of exploitation as an impdrtan
part of their job description.

Institute safeguards or develop measures to ewala¢ther victims in deportation proceedings may be
victims of trafficking. Providing irregular migrasmtwith access to legal assistance or legal aidregsu
that victims have an opportunity to express whethey were victimized and placed into forced labour

Employment tribunals

Ensure that all workers, including undocumented ramts, are allowed unfettered access to
employment tribunals to file complaints against tyers for exploitation, such as underpayment or
withholding of wages, excessive working hours aadrpvorking conditions. Ensure that employment
tribunals do not inquire into a plaintiff's immigran status.

Create a complaint mechanism to facilitate undocuate migrants’ access to employment tribunals,
which could include a legal assistance centre goxgernment office that files cases on behalf of all

applicants. Countries should examine the curreogramme established in Portugal under the Social
Responsibility Law. Awareness campaigns shouldabgeted at ethnic communities and at all workers
in industries where forced labour exploitation isnmmmonplace (e.g. agriculture, manufacturing,

services).
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Work permits

Work permits should be granted in greater numbergricourage legal migration. However, work
permits should not be ‘owned’ by sponsoring empisyia destination countries. Migrants should be
given the right to switch jobs without fear of hagia work permit cancelled and being deported.

Complaint mechanisms for migrant workers shouldpbemoted and punishment strictly enforced
against employers violating the basic rights of nangs on work permits. Furthermore, labour
inspectors should review the labour conditions arkplaces with migrants brought into the country vi
a work permit, and particularly in workplaces whereploitation is hard to detect, such as service
industries and domestic work.

Subcontracting mechanisms

Ensure strong regulatory oversight and accountgbdiver all employers and subcontractors, and
particularly labour recruiters and gangmasterstioning as the bottom of the subcontracting chain.

Develop liability laws that hold employers and c@mjgs accountable for monetary damages and
redress for abuses committed by subcontractonseifvictim cannot recover compensation from the
subcontractor.

Expand the doctrine of vicarious liability to homployers or contractors liable for forced labour
abuses committed by subcontractors and determigher wvhat circumstances an employer or contractor
is liable for the actions of a subcontractor.

WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc 43



BIBLIOGRAPHY

“Assessment of the existing anti-trafficking legisia and legal obstacles in prosecuting trafficking
cases, Macedonia Women'’s Jurist Organization, (2003).

Awareness raising of judicial authorities conceninrafficking in human beingsinternational
Organization for Migration, (2005).

“Bill to jail human traffickers for 16 years pasdest reading, accessed avww.haaretz.conon 16
November 2005.

“Bonded Labour In Isra&lKav La’Oved, Newsletter 2002.

Enseignments et observations sur la legislatiomdedse actuelle face a la repression de la serétud
Comite Contre L’'Escalavage Moderne, (2005).

“Foreign Crimes come home to the U.8ccessed at
http://www.atimes.com/atimes/Southeast_Asia/FL16ARINI

“Hidden Slaves: Forced Labour in the United Statesee the Slaves and Human Rights Center at the
University of California at Berkeley, September 200

Human Traffic, Human Rights: Redefining Victim aton Anti Slavery International (2002).

Human Trafficking and Forced Labour Exploitationui@ance for Legislation and Law Enforcement
ILO, (2005)

“Immigrant Workers in the Meat and Poultry Indudtigccessed atww.hrw.orgon 6 January 2006.

Korvinus, Anna: Trafficking in Human Beings, Supplementary Figutesurth Report of the Dutch
National Rapportedt (2005).

Kruger, Martha: Strangers in a strange land: International migration Israel, Global Commission
on International Migration, January 2005.

Legislation on Trafficking in Human BeindslJROPOL public information, (2005).

Legislative CompendiumFormer Yugoslav Republic of Macedonia, United iblad Development
Programme, accessed fremvw.anti-trafficking.net

Legislative Guide for the Implementation of thetBeol to Prevent, Suppress and Punish Trafficking i
Persons, Especially Women and Children, supplemgnthe United Nations Convention against
Transnational Organized CriméJnited Nations Centre for International Crime \Ry&ion, March
2003.

Lovato, Roberto: Gulf Coast Slavésaccessed atww.spiegel.de/international/0,1518,385044,00.html
on 16 November 2005.

“Migrant Workers and Access to the Statutory DispResolution Agencigs Labour Relations
Commission, October 2005.

“Montenegrin Prosecutor files first charges for humgafficking, 26 November 2004, BBC
Monitoring International Reports.

Plaidoyer pour une approche integré@entre pour I'égalite des chances et la luttetreole racisme,
(2003).

44 WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc



“Plan to let people smuggling victims stay in the”URhe Guardian, 5 January 2006, accessed at
http://politics.guardian.co.uk/homeaffairs/stor{/0026,1680127,00.html

Report of the Ad Hoc Committee on the Elabouratiba Convention Against Transnational Organized
Crime on the work of its first to eleventh sessidngerpretive Notes for the official records (Taa
Préparatoires) of the negotiation of the UN Conieenfgainst Transnational Organized Crime and the
Protocols thereto, A/55/383/Add.1,"5Session, Agenda item 105.

“Report of the Experts Group on Trafficking in HunBeings, European Commission, Directorate-
General, Justice, Freedom and Security, (2004).

Rijkin, Connie: Trafficking in Persons: Prosecutioom a European Perspective, (2000).

“Rise of a modern-day slave tratiesiccessed at
http://news.bbc.co.uk/go/pr/fr//1/hi/England/Nokiz1226617.stm

Sinai, Ruth: Tndian woman seeks status as victim of human ¢kafii’, accessed avww.haaretz.com
on 22 December 2005.

“Ten Ways to Protect Undocumented Migrant Work@sCUM, (2005).

“Tackling human trafficking — Consultations on prsals for a UK action plah UK Home Office and
Scottish Executive (January 2006), pp. 17-18, aaxkat
www.homeoffice.gov.uk/documents/TacklingTraffickipdf?view=Binary

“The Struggle Between Migration Control and VictimotBction: The UK Approach to Human
Trafficking’, Women’s Commission for Refugee Women and Chiiddeine 2005.

“Total Settles Rights CdselInternational Herald Tribune, 29 November 200&ccessed at
http://www.iht.com/articles/2005/11/29/businessiqthp

"Trafficking in human beings: First report of the #©b National Rapporteur” Dutch National
Rapporteur, (2002).

“Ukraine: On the Margins. Rights Violations agaiMigrants and Asylum Seekers at the New Eastern
Border of the European Unid1§2005), accessed at
http://hrw.org/reports/2005/ukraine1105/ukraine @6 pdf

Velkoska, Violeta: Combating Trafficking in Human Beings Through theadéice of Domestic
Courtg, Coalition All for Fair Trials, (2005).

WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc 45



List of Working Papers of the InFocus Programme orPromoting the Declaration

No.1 Bonded Labour in Pakistan, by Aly Ercelawd duhammad Nauman, June 2001.

No. 2 A Perspective Plan to Eliminate Forced Laboundia, by L. Mishra, July 2001.

No. 3 Défis et opportunités pour la DéclaratiorBamin, by Bertin C. Amoussou, August 2001.

No. 4 Défis et opportunités pour la DéclarationNiger : Identification des obstacles a la mise en
ceuvre des principes et droits fondamentaux auitr@tvaropositions et solutions au Niger, by Moussa
Oumanou, August 2001.

No.5 Egalité de rémunération au Mali, by Dominiddeurs, August 2001.

No. 6 Défis et opportunités pour la DéclaratiorBawkina Faso, by Seydou Konate, September 2001.
No. 7 Child Labour in the Russian Federation, bgtwa Stephenson, June 2002.

No. 8 Intersecting risks: HIV/AIDS and Child Laboby Bill Rau, June 2002.

No. 9 Los principios y derechos fundamentales emabkjo: su valor, su viabilidad, su incidencia y

su importancia como elementos de progreso econdynilejusticia social, de Maria Luz Vega Ruiz y

Daniel Martinez, Julio 2002.

No. 10 The Links between Collective Bargaining aaquality, by Adelle Blackett and Colleen
Sheppard, September 2002.

No. 11 Annotated bibliography on forced/bonded latin India, by Dr. L. Mishra, December 2002.

No 12 Minimum wages and pay equity in Latin Ameyibg Damian Grimshaw and Marcela Miozzo,
March 2003.

No. 13 Gaps in basic workers’ rights: Measuringiinational adherence to and implementation of the
Organization’s values with public ILO data, by W.Bbhning, May 2003.

No. 14 Equal Opportunities Practices and Enterprifgrformance: An investigation on Australian and
British Data, by Prof. V. Pérotin, Dr. A. Robinsand Dr. J. Loundes, July 2003.

No. 15 Freedom of Association and Collective Banay, a study of Indonesian experience 1998-
2003, by Patrick Quinn, September 2003.

No. 16 Gender-based occupational segregation in@®s, by Richard Anker, Helind Melkas and
Ailsa Korten, September 2003.

No. 17 Normalized and Disaggregated Gaps in Basickérfs’ Rights, by W.R. B6hning, November
2003.

No. 18 Forced Labour: Definition, Indicators and ddarement, by Kanchana Ruwanpura & Pallavi
Rai, March 2004.

No. 19 Pay equity, minimum wage and equality at kwdheoretical framework and empirical
evidence, by Jill Rubery, November 2003.

No. 20 A rapid assessment of bonded labour in Rake mining sector, by Ahmad Salim, March
2004.

4€ WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc



No. 21 A rapid assessment of bonded labour in kiazar industries in Pakistan: glass bangles,
tanneries and construction, by the Collective foci& Science Research in Karachi, March 2004.

No. 22 A rapid assessment of bonded labour in domesrk and begging in Pakistan, by the
Collective for Social Science Research in Karakgtarch 2004.

No. 23 A rapid assessment of bonded labour in éinpet industry of Pakistan, by Zafar Mueen Nasir,
March 2004.

No. 24 Unfree labour in Pakistan — work, debt anddage in brick kilns in Pakistan, by the Pakistan
Institute of Labour Education & Research, March4200

No. 25 Bonded labour in agriculture: a rapid assess in Punjab and North West Frontier Province,
Pakistan, by G.M. Arif, March 2004.

No. 26 Bonded labour in agriculture: a rapid assess in Sindh and Balochistan, Pakistan, by Maliha
H. Hussein, Abdul Razzaq Saleemi, Saira Malik alnaz&eh Hussain, March 2004.

No. 27 Las desigualdades étnicas y de géneromerehdo de trabajo de Guatemala, de Pablo Sauma,
March 2004.

No. 28 Libertad de asociacion, libertad sindicalely reconocimiento efectivo del derecho de
negociacion colectiva en América Latinel: desarollo practico de un principio fundamende!,
Maria Luz Vega-Ruiz, April 2004.

No. 31 Human trafficking in Europe: an Economicdpective, by Gijsbert Van Liemt, June 2004.

No. 32 Chinese migrants and forced labour in EurbgeGao Yun, August 2004 (English, French &
Chinese version).

No. 33 Trafficking of migrant workers from Romaniasues of labour and sexual exploitation, by
Catalin Ghinararu & Mariska N.J. van der Lindenptgenber 2004.

No. 35 Methodologia para estimar el costo labopaal sex, de Lais Abramo, Silvia Berger, Héctor
Szretter y Rosalba Todaro, September 2004.

No. 36 The social status of workers from Tajikistarthe construction industry in Russia, February
2006.

No. 37 Trafficking of migrant workers from Albaniissues of labour and sexual exploitation, by Sarah
Stephens & Mariska van der Linden, in cooperatioith whe International Catholic Migration
Commission & the Centre for Refugee and Migratitudis, November 2005.

No. 38 Forced labour outcomes of migration from désa: rapid assessment, by Eduard Mihailov,
Mariska N.J. van der Linden & Shivaun Scanlan, aoperation with the International Centre for
Women'’s Rights Protection and Promotion, Novemi@$)52

No. 39 Trafficking of migrant workers from Ukrainéssues of labour and sexual exploitation, by
Tetyana Kiryan & Mariska N.J. van der Linden, Seqiter 2005.

No. 40 El Trabajo Forzoso en la Extraccion de laiéta en la Amazonia Peruana, de Eduardo Bedoya
Garland y Alvaro Bedoya Silva-Santisteban, Marc520

No. 41 Enganche y Servidumbre por Deudas en BolildeEduardo Bedoya Garland y Alvaro Bedoya
Silva-Santisteban, March 2005.

WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc 47



No. 42 Forced Labour and Human Trafficking: estin@gthe profits, by Patrick Belser, March 2005
No. 43 Bonded Labour in India: its incidence antigra, by Ravi S. Srivastava, June 2005.

No. 44 Affirmative Action for Racial Equality: faates, impact and challenges, by Manuela Tomei,
May 2005.

No. 45 Servidumbre por deudas y marginacion enhat@ de Paraguay, de Alvaro Bedoya Silva-
Santisteban y Eduardo Bedoya Garland, Julio 2005.

No. 46 La discriminacién en los procesos de sebecde personal de Patricia Vera Rojas, Septiembre
2005.

No. 47 Collective bargaining and gender equality_atin America: a comparative analysis, by Lais
Abramo and Marta Rangel, May 2006

48 WP48 - Legal aspects of trafficking for forced labpurposes in Europe.doc



